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R iladhavan 	 A 	1a X6O/ 

 TCG Menon 	 - Applicant in OA 97/89 

 TL Paul 	 - Applicant in OA 	131/89. 

 CL Ujlasjnj 	 - Applicant in OA 	134/89 

 P Bhargavi 	 - Applicant in OA 	140/89 

 1 Janardhanan 	-Applicant in OA 	141/89 

7• p OalakrishnanNair 	- Applicant in OA 142/89 

• K Vidyasa9aran 	- Applicant in OA 146/89 

. A Abraham T- 

 KU 	John 	.' 	- Applicant in DA 169/89 

 CR Uijayakumara Ilenon 	- ppflntim.PtJ8LB9 

126 C Kunhikrishnan Nambiar- Jpplicant in OA 194/89 

Versus 

 The Regional Director, 
ESI Corporation,  
Regional Office,  

- Trichur - 680 020. 

 The Director General,'. - 
, ESI Corporation, 

Kotla Road, 
: 

New Delhi - 110 002. 

Mr.KA Abdul Gafoor 	- 	- —Counsel for applicants - 	- 	- - 

Iir.CS 	Rajan 	 - 	--.-Counsal-far respondents.----- 

ORDER 

(Hon'ble Mr.AU Haridasan, Judicial member) 
OW  

Since the questioofacte_a11cLthee-VidBflCBS---- 

are similar in these cases, they. 	re beeing considered 

jointly. 

H 
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2. 	These application were filed by 12 applicants 

who were working inESI Corporation as Head Clerk/ 

Inspector/Manager Grade III, which areaU. equivalent 

posts. The grievance of the applicants is thatwhen 

they were promoted to the post of Head Clerk/nSpC-.. 

tor/Manager Grade III, while they'.we.re holding the 

post of U.O.0 in charge (u.O.0 I/c), they were not 

given the benefit of F I R. 22(c). The pay of each 

of the applic3ntS were fixed while they were promoted 

to the post of Head Clerk from U.O.C . I/d on the basis 

of notional pay arrived at as if they had been working 

in the post of 1J.D.Cs in the scale of pay of Rs.330-

560. Their contention is that, the post of Head Clerk 

carries higher responsibilities than that of U.O.0 I/C 

and therefore, they are entitled tofixationo? th?ir 

initial pay as Head Clerk under F.R. 22(c) with 

reference to the pay drawn by them as U.O.0 I/C 

immediately before such promotion. In individUal 

case, the initial fixation was on different.dates 

between 1981 onwards. When the Ba.ngalore Bench of 

the Central Administrative Tribunal in GopalSharma'S.---

case in Application No.67 to 69 and 78/87 held that,' 

employees of the ESI Corporation while promoted from 

U.00 I/d post to the post of Head Clerk, they are 
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entitled to have their pay fixed under F.R. 22(c) 

with reference to the pay drawn by them as ti.D.0 I/c 1  

each of the applicants made S representation requesting 

for fixation of his pay as Head Clerk under F.R. 22(c) 

taking the scale of pay of USD.0 I/b. The respondents 

rejected the representations stating that the decision 

of the Central Administration was applicable to the 

only 
petitioners in those cases/and not unive•rsaly.Therefore, 

the applicants have approached this Tribunal for having 

their initial pay in the cadre of Head Cl'erk/Inspe'ctorj 

1anager Grade III, under F.R. 22(c) on the' basis of 

their pay as tJ.O.0 I/t and for a direction to pay them 

the arrears 	The respondents 	rsist the apoli- 

• cation. The main contentions raised are that thepost 

of U.D.0 I/b being an Ex—cadre p-ost, •eixation of pay 
'C1  L]H:rk 

in the pos,t of Manager/would be only with reference to 

the pay af the respective incumbents in the 'post of 

U.D.C, and that the applications are barred by limitation. 

3. 	I have heard the aruments of the 'iearrred 

counsel appearing on either side.- In application 

No. 67 to 69 and 78/07 of the 9angalore Bench of 

the Central Administrative Tr:ibunal, aDi.visionBenôh of' 

the Tribunal has under simi1arsets of facts and 

circumstances held that the post of U.D.0 I/c is not 

an ex—cadre post and that, on being promoted as Head 

...4/- 



to kaxm initial fixation of pay under F.R. 22(c). 

It has been held as follows: 	'•-•..- 	 . .- 	
-........ 

"We are 'unable to understand how the 

posts of UOC i/c can be treated as 

ax—cadre posts. 	s a matter of-•fact 

posts of UOC i/c existed at the mate-

rial time in every department of 

Government. Therefore, we do not 

agree that these. posts were ex—cadre 	 .: 

posts disentitling the applicants 

to the benefit of FR 22Con their 

appointment as Head Clerks. We have 

gone through the decision of this 

Tribunal in A.Nos. 170 and 171/86 

and we are entirely in agreement uitb_ . .•.= 

the decision rendered therein..t.hat. the. ...............- 

post of Head Clerk carries higher 

responsibilities than that of UDC i/c 

and is in fact a promotional post. 

We therefore hold that the applicants 

are entitled to fixation of their 

initial pay as Head Clerk under ER . 

22 C with reference to the pay drawn .....:i .  

by them as UDC i/c immediately before 

thei,r appointment to the post". 

The contention of the respondents that the decision 

of the Bangalore Bench of the Tribunal in GOpal 

Sharrna's case is applicable only to the petitioners 

in that case cannot be accepted. In John Lukose --

and another —Vs— The Additional Chief flechanacal 

Engineer, 5.Railway and others which was heard by 

a Three Member Bench (Application Nos.27 & 28/87) 

. . . 5/- 
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The Hon'ble Chairman Justice K Madhava Reddy speaking 

for the Bench observed as follows: 

"In "service matters" any judgment 

rendered, ct Wxk94Kz be 

• 	 . 	 Ly* 

except perhaps in dieciplinary 

proceedings, will affect someone .......... 

or the other member of the service. 

The interpretation of Rules governing 

a service by the Tribunal, while it 

may benefit one class of employees, 

may adversely affect another class. 

So also upholding the claim of-.: .................. -.  

seniority or promotion of one -may..................................... 

infringe or affect the right of another. 

The judgments of the Tribunal may not 

in thà-t.--s-e-nsa--e--st-rLc.-tLy....judgments---in. • --------... 

personam aff'ectinj only the parties 	- - 

to that petition; they would be judg- 

ments in rem. 	Most judgments-o-f----the --------- 

Tribunal would be judgments in rem 

and the same Authorities impleaded 	- 

as respondents both in the earlier 	.. 	 . 	 •- 

and the later applications would have  

to implement the judgment. If a party 

affected by an earlier judgment is ••• 

denied the right to file a Review Petition 

and is driven to file an original appli-

cation under Section 19, apart from the 

likelihood of conflicting judgments being 

rendered the Authorities requLt d:-t.... - .. 

implement them being one at the...sa1ne.:  

would be in a quandary. Implementing  

one would result in disregarding, the other-.: 

4. 	In the light of the above observation, -it- 

can be said that the abcision i-n G.opal .Sarma'.s. case - -. 
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is a judgment in Rem applicable to all similarly 	 . 

these 
placed persons. The applicants in 	cases just 

as the applicants in Copal Sharma'.s case.are.He.d ..... 

• Clerks/InspectorS/Managers Grade III in E3'I Corpo-

ration who were denied the benefit of fixation of 

pay under F.R. 22(c) with reference to that pay. 

in the post of U.D.0 I/c. Therefore the conten- 

tion of the respondents that the decision of 

the Central Administrative Tribunal in Application 

Nos. 67 to 69 and 78/87 of the.:Bng3lore Bench 1.5 

applicable to only to parties thereto and that 

frefore, the applicants are not entitled-to the 

benefit of P.R. 22(c) as claimed by them has only 

tobe rejected. Their contention that the post of 

U.D.0 I/c is not a cadre post has also to ber9jected.. 

Now corning to the question of lirnitatlofl..ifl all tb?aB_: .... 

cases, the applicants have made a representation On 

the basis of the decision of the Central Administrative 

Tribunal. The respondents rejected this representation 

stating that the applicants are not entitled to fixation 

• 	of pay as claimed by them, since .the_deci.S-iofl- of---tha=-= -- 

Central Administrative Tribunal referred to their . 

representation bound onlythe parties thereto. The . ••- 

respondents have not stated in the order rejecting 

the repesentatiofl that their representations- were 

0 7/- 
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rejected, because they were barredby limitati on . 

Since the ESI Corporation has not yet finally 

SOi%.ed the question of fixation of pay, the appli- 

- ffi 	
cants have made the representation immediately 

after the Tribunal pronounced orers in Gopal 

Sharma's case,without much delay on receipt of,  

the rejection of the representation,they have 

filed the applications in this court. Therefore, 

I am of the view that the applicatjonj cannot be 

held to be time barred. 

In the result, the applications are allowed. 

The respondents are directed to fix the initial pay 

of the applicants In the post of Head Clerk/Iñspector/ 

Nanager Grade III under. F.R.22(c) with reference to 

the pay drawn by each of them as U.D.0 I/c imme-

diately before their appointment. tothepOstand to 

pay themall consequential arréarswj.thjh a period 

of three months from the date of receipt of this order. 

There is no order as to c sts. 

(A.u.HARIOASAN) 
JUDICIAL NENBER 	 - 

1 


