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JUDGEMENT

(Hon'ble Shri S.P.Mukerji Vice Chairman)

In ‘this application dated 22.2 1990 filed under Section 19
of the Administrative Tribunals Act the five applicants who are working
as Electrical Khalasi in the Diesel Shed Southern Railway, Erode have
prayed that respondents 1 to 4 be directed to re-fix their ‘seniority -

. in the impugned seniority list of ’Electr.lcal Khalasis at Annexure-A4{13
by tnking into account their dates of initial appointment as Loco

Khalasis. The brief facts of the case are as follows.

2, The applicants were appointed as Loco Khalasis in the Steam
Loco Sheds in Palghat Division on various dates between 17.12.77 and
16.2,79. All the broad gauge engines in Palghat Division were dieselised

in 1982 "and the em‘ployées like the applicants whn are working as Loco
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Khalasis, Firemen etc. in relation to Steam Trains became surplus and

without Work. All the Fireman Grade B and C in the Palghat Division which

_were the promotion post of Loco Khalasis were re-deployed in different

ways to avoid retrenchment_ ’as Diese! Assistants or some other posts with
bottom seniority. Other Firemen who could not be ré-deployed were sent
to other divisions with steam engines - as Fiiemen. In the same manner
some . of the Loco Khalasis whd were rendered surplus in i’alghat Division
were absorbed in other departments in the same divfsion as far as possible
to save them from retrenchmerit and till their absorption they were conti-
nued as supernumerary hands in Palghat Division. The applicants as Loco
Khalasis in Palghat D}vision rendered surplus were accordingly deputed

to other departments and divisions: before they could be finally absorbed:

- -as Diesg] Khalasis, The applicants could be absorbed against certain vacan-

cies of Diesel Khalasis which were reserved for Scheduled Caste and Sche-
duled Tribe candidates but could nb_t be filled up. Accordingly- the willing-
ness of surplus Loco Khalasis including the applicants who had passed SSLC

and belonging to Scheduled Caste community were invited vide the circular

-at Annexure-Al dated 14.7.87. According to the applicants only the 1st

and 3rd applicants gave their willingness on the presumption that they will
be posted in the open line. Following upon the aforesaid clrcdlar the 4th
respondent vide the 6rder dated 11.8.87 issued orders trans'ferring/at;}lxe appli-
cants to the Diesel Sﬁed at Erode as Electrical Khalasis with boFt:o'm seni-

ority, The grievance of the applicants is that by such a transfer their

previous service for the purpose of seniority has been wiped off even though

their(except 1st and 3rd applicants) willingness for such a transfer had
not been taken and even though their juniox_'s had been retained in the origi- -
nal post. Their contention is ihat they were given joining time and transfgr
allowance which further shows that the tra.nsfer‘ was ordered in the public
interest and not at their request and accordingly they should not be given
bottom seniority. In the lmpugne.d seniority list at Annexurg-Aff thgy have
been placed near about the bottom of the list on the basis of jgﬁhg??‘ajggingf
the Die;el Shed between 29.8.87 and 17.9.87 as if their previous ten yeal&*’f”}

of service had not existed. Their represehtations have not yet been disposed

of. A copy of the last representation dated 25.3.89 filed by the second

applicant has been appended as Annexure A4. They have also conterded
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that in identical cases of transfer from Engineering to Mechanical Depart-
ment half of service in the previous department was reckoned for fixing |
seniority. Similarly for. Gangmen transferred from Engineering t.o Traffic
and' Mechanical Departments counting of half of their previous service has
been followed.Slnce in the applicants' cases the transfer has been made
within the same department and for administrative reasons, this is all the'

more necessary that their entire previous service should be taken into

account. “for- senl‘orlty.

3, The respondents' casev ls that the applicants were rendered
leplus due to.dieselisation and it was to safeguard their' interest and save
them from retrenchment and not for administrative reasons that they were
transferred to the Electrical Division. The principle followed in cases of
absorption of surplus staff was to assign them bottom seniority as the
persons serving the department where the surplus staff are absorbed, would
not like their prospects /ﬁ)f Hsgmé’ﬁ&%?lgered by the transfer of surplus staff
from other departments, They have clarlfled that there is a provision for
10% intake of Engineering staff to other depertments and appointments
on compassionate grounds and filling up of 10% of Class IV vacancies
in the Traffic Department" by calling for volunteers from the regular Class
IV staff of Clvll Engineering Department. In their cases the benefit of
seniority to the extent of 50% of service in the Civil Engineering Depart-
ment is given. In case of the applicants there is no such special or general
order, The respondents have flatly denied having received any representation
from the applicants . They have also denied having received the represent-
ation copied at Annexure-A4 and have stated that the applicants are not
telling the truth,They have further }stated that the impugned order at Annex-
ure-A2 clearly states that 'thelr» seniority will be reckoned from the date

| : and jofiiingtle new.posts ~
~of joining duty in the new post. Having sent no representatloné\t/hey cannot
question the lega‘llty of the impugned order at this late stage. In the rejoin-
der the applicants have argued that while calling volunteers at Annexure-

Al it was not stated e&gy whether the transfer would be in the open line

or Diesel Shed . The applicants did not give their willingness for transfer
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- to Diesel Shed and therefore such a transfer without their consent. ‘while
retaining their juniors in the steam side as Loco Khalasis even after dieseli-
sation cannot deprive them of | their previous service for seniority., They
have further stated that of 26 employees whose willingness &;as sought
at Annexure-Al/,g 18 ( persohs including some juniors -are still  working as
Loco Khalasi. Th;zy have also poin;ed out the case of anothér surplus Loco
Khalasi who was 'transferred- back to Palghat Division as C&W Khalasi by

mutual transfer.

4, ' Wev have heard the arguments of the learned counsel for both
the parties and gone through' the documents carefully. The impugned order
dated 11.8.87 ‘at Annexure-A2 transferring thé applicants to the Diesel
Shed clearly states that "their éeniority, in the new unit will be reckoned .
only from the date they report for duty and will rank ‘juniormost to all
existing permanent/temporary Khalasis working ‘at DSL Shed/ED". The appli-
cants accepting this cdndition came over - to the,j Diesel Shed on various
" dates in 1987, They cannot, at this late. stage, challenge the legality of
the order or '4claim seniority at Annexure-A3 on the basis of their previdus
service. They art; estopped by thé principles of waiver and acquiechnce.
However | the fact rémains that persons who are junior to the applicants
in the Palghat Division and méntioned in Annexure-Al & inviting willing-
ness have been retained in the Palghat Diyiwsion,{ﬁe principle of 'last
come first go' which is to be followed for fetrenchment of surplus sfaff'
cannot, however, be  followed for ,re-deployment??pctl" ;i%)ll-gst i%réaff. For re-
deployment and absorption efforts should bé madea/for absorbiné the senior-
fnost first by the princiﬁle of 'first come first absorbéd'. The applicants
contention that the éircular at Annexure-Al did not speciijally mention
whether the volunteers will be absorbed in Diesel Shed or open liﬁe and
therefore their willingness cannot be taken to be valid, does not impress
us. If they were in doubt they could have ‘obtained a clarificaﬁon or given
a conditional willingness. In any case since the appiicants named at Annex-

ure-Al along with others were specifically indicated as surplus even their

willingness for absorption was not necessary. In case of surplus staff if
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they do not express their willingness' to be absorbed in posts offered to
them they are liable to be retrenched rather than be kept without any
work.In that context also the applicaﬁts have no claim io be retained inv
the Stearﬁ Loco Shed as surplus hands. In thé facts and circumstances
we see no merit in the application and dismiss. the same with no order

as to costs.

(A.V.Haridasan) (S.P.Mukeriji)
Judic;ial Member Vice Chairman
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