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PK Radhan & others

Applicant (s)

Ws K‘Karthikeya Panicker Advocate for the Applicant (s)
Versus _
The Superintendent of Post Rexmndyn(ﬂ

Offices, Alapuzha Divn, Alapuzha
and others.

Mr K Prabhakarah
Mt T Suresh Babg

Advocate for the Respondent (s)1 & 2
Advocate for Respondents 3 y4
6 to 12, 15, 18 to 21 & 23,

The Hon'ble Mr. Ny Krlshnan, Admlnlstratlve Nember

and

The Hon'ble Mr. AV Haridasan, Jud£CLal Member

oo

Whether Reporters of local papers Ta}be allowed to see the Judgement ?
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgementﬁu
To be circulated to all Benches of the Tribunal ?7

I " JUDGEMENT

Sh NV Krishnan, A.M

The applicants are ED Agents holding dlfferent kinds of

ED Posts in the Alapuzha DlVSlOﬂ of the Pbsts & Telegraphs Deptt.

Thelr grlevanca relates to the examlnatlon canducted on 28, 10.90

for prOmotion ta the cadre of Postmen.

2

governed by the Department of Posts (Postman/Village Postman/

Mail Guard) Recruitment Ruks 1989, Rules for short. These rules

Recruitment to the post of Postman and Mail Guards is

have been published at pages 96 to 100 of Suamy's Compllatlon of

Service Rules for ED Staff in the Postal Department( Fourth Edition),
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[referred to in
S1.No.2 in the
aforesaid
extract,

recruitment and ,
3 ' Provisions for/filling up the vacancies of

Postman are contained in‘the‘gthedbleﬁ to the Rules
which are as follous: _ | : N

" Co. 11- Method of recruitment-

(1) 50% by promotion failing which by Extra-
Departmental Agents on the basis of their
merit in the Departmental Examinations.

(2) 50% by Extra-Departmert al Agents of tha
recruiting Division or unit in the
following manner, namely :=

(1) 25% from among ED Agents on the basis

. of their seniority in service and subject
to their passing the Departmental
examination failing which by ED Agents
on the basis of merit in the Departmental
Examination. '

(ii) 25% from amongst ED Agents on the basis

of their merit in the Departmental examination -

(3) If the vacancies remain.’ unfilled by EDAs
- of the recruting Division, such vacanciss
may be filled by the EDAs of the Postal
Division falling in the zone of Regional
~ Directors.

(4) If the vacancies unfilled by EDAs remain
unfilled by the EDAs of the recruiting units,
such vacanciss may be filled by EDAs of the
Postal Divisions located at the same station.
Vacancies remaining unfilled will be throun
open to EDAs in the Region.

(5) Any vacancy remaining unfilled may be filled
up by direct recruitment through the nominees
of the Employment Exchange." '

_4> . The disputevraised in this application is whether

in the uritten examination./the Department can examine

the applicants in Arithmetic of the Tanth Standard of

the Boérd of School Education,. It has beén r aised in

the circumstances narrated pelou.

4.1 As is clear from para-3, the ED Agents have to
appear iﬁ a written examination.

4.2 Tne'appl;cants have produced at Annexure A3,

a copy of the circular dated 29.6.90 issued by Respondent-1

(Postmaster General, Central Region, Kochi) relating to



- -
the examination.for recruitment to the post of Posgmen
to be held on 30.9.90. That circular specifies the
papers and subjecﬁé in which the examination will be
held. It is indicated that one paper is of " arithmgtic -
of 10th staﬁdard of the Board of §¢hool Education®. It
is contended that thié is contrary»to the Rules,
according to thch ED Agents are not be raquired to ge
Matriculates.
4.3 j The examination\was held on 28.10.90‘and the
applicants appeéred alongwith other candidafes. R copy
of the arithmé%ic quest ioh paber which was given to the
candidates has been prcdu@ed as Annexure A4. The
‘applicants state that though the examination related
only ﬁo aritﬁmétie, yet/the first question related to
Algebra)uhich was outside the syllabus prescribed by
Annek&re AS. Hence, thé repreéentatiVe union protested
against this qQuestion paper. Bne.such representation
at Annexure A5 was sent on 29.10.90 i.e., immediately
follouing the examination helﬂ on 28.10.90. Deépite
this brotest, tﬁe authbrities ha?e.issued two select
lists of candida;es gased on the aféresaid examination
as Annexureiﬁﬁ dated 17.12.90 gnd Annexure A7 dated
10'1°91f
4.4 | The applicapts got to know that xbixx 10th
standérd has been prescribed in the Annexqr§ A3 circular
for the purpose of this.examination’ih pursuance of

the letter of the Director General dated 28.4.88



.(Annexﬁre A8).

4;5 In the circumstance, the’applicants}are

aggrieved by the Annexure A3 ciréﬁlar relating to the
exaﬁina;ion, the Annexure A4 question paper on arithmetic,
‘the Annexure A6 and A7 selectvlists and the Annexure A8
instruétions>of the Directof.Genérél of Posts & Telegraphs -
prescribing arithmetic of 10th standard for the purnose
of this examination. The applicants have, therefore,

prayed for the following important reliefs:

(a) to call for the records leading to Annexure A3
R4, A6 and A7 and quash the same.

(b) to direct the resnondents to fill up the one
half of the 50% vacancies of Postman coming
under seniority basis quota based on the
seniority.

(c) to direct the resaondents to initiate fresh
selection to the cadre of Postman.

(d) to direct the reSQQndents to prescribe the
subject to the examination Arlthme+xc of 8th
standard; and

":ﬁ(g) to call for the records leadlng to Annexure A8
- and quash the same."

5 | - The respondents have fi;ed a detailed reply. It
is stated that thefDirector General had issued a circular
on 28.4;88 (Annéxure R1)‘prescribihg the 10th standard

for the purpose of the QUéstien paper 15 Arithmstic
andiﬁhﬁiisulﬁtdbnfﬁqi:Eh@lisha The impugned Annexure A3
circuléf relating to the éxamination was issued in
pursuance of Apnexure R1~yhicb has néw been.impugned as
Annexuré A8,

6 | It is admitted tgat the impqgned Aﬁnexuhe A4
question paper contained one question outside the syllabus

relating to Algebra. Therefore, moderation was allowed



e

to all candidates including the applicants and hence,
no one hag been adversely affected oﬁ that score.

7 | In regard to the prescription'of the 10th
standard for the arithmeéic npaper the reply of ﬁhe
respondents is as follows:

" The applicants*® contention that any examination
for further promotion should be in the level of
the minimum qualification prescribed for the
parent post is not tenable. It is submitted
‘that it is open to the appointing authority to
lay down any qualification for appointment of a
particular post. In the instant case the very
same authority who prescribed the minimum
qualification for the ED posts has prescribed
the minimum standard for the examination for
promotion of ED RAgents to the post of postman
and that too taking into account the recommendationsg
of the 4th Pay Commission and after detailed
. examination of all the aspects. It is submitted
that the said decision is based on a policy and
such decisions are not likely to be challenged
before this Hon'hble Tribunal. Hence, there is
no merit in the argument that the standard of
. examination should not be revised as the basic
minimum qualification to the ED posts have not
been revised. It is submitted that promotion
is an incentive to those who have better standard,
intelligence, initiative and enthusiasm,"

8 e have perused the records of the case and

heard‘thg learned counsel of both t he parties.

g The leérné¢ counsél for the applicant submits-
that the 4th Pay Commission has not made any specific
recommendation thaﬁ the examination for the ED Agents -
should be of 10th standard :ini arithmetic. The

ED Agents hold different EQ posts, ‘The highest minimum
qualification prescribed for any of.them ( i.e., for

Eb Subpostmaster, ED Branch Poétmasﬁer and. ED Delivery"
"Agents)\is only 8th standard. They cannot be expected
to write any examination of a Hiéher standard. He also

relies) on the Recruitment Rules for the same contention

\



[(Col.8 & 9 of
the Schedule).
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because while Matriculation educational qualification

is prescribed for direct recruits, it is specifically"

stated thgﬁ thié uill not apply to promoteesé. The
prescfiption of 10th:3tandard.f0r this purpose is
theréFOre, illegai. |

10 Dn the contrary, the‘learned counsel for the
respondents'5ubmits that the applicants are failed
candidates and for that reason alone theip applications
should-be dismissed. It was reiterated that the

Annexure R1 circular was not.violativa ﬁf the Recruitment

Rules,

11 Inregard to this central issue, we find

considerable merit in the stand of the respondents. we:
notice that the applicants were not taken by surprise

in regard tb the standard of quesfion papers to be set
for the examination, The~AnnexgreAA3 circdlap was issued
by the Postméster Genénal, Central Région, Kochi on
29.6.90 indicating that the paper in arithmgtic will be
§F 10th.s£andard and it will be of Matriculation standard
for tngliéh and regiona; language. The Annexure A3
circular muét have been published by Respondent-1 in
Rlapuzha Oivision well before 17.8.50, which was fixed

as the last date for receipt of applications by the
appointing autéarities; The examination was‘held oﬁ'
28.10.90 only though it was first notified to be held on

30.8.80. Therefore, if the applicants had any grouse

0
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in this regard, they'had plenty 6? time to make representa-
tions to the Director Geneialvof Posts to obtain suitable
orders or :o a@proach this Tribunal to obtain suitable
directions. ‘As no such . ~action was taken it is clear
that the applicants did not have any grievance in this
regard i.e., immediately before they appeared in the
examination, This is a case of the failed candidates
challenging thevexaminétion ex;pést facto. It would
appear that the applicants téok a chance and agpéared
in the examination uiﬁh the hope of passing the same.
Unfortunately, they Failed. They canhot agitate the

matter nou as uas held by the Supreme Court . in AIR 1986
SC 1043 ~-=. Om Prakash Vs. Akilesh Kumar.

12 We also notica_that on 29.10.90 i.se., immediately
afteg the examination a‘éaving Gram was sent to the

Chief Postmaster General, Trivandrum and Postmaster
General, Lochin protesting against the examination. That
proﬁest re;ated only-to the inclusion of Algeb:a in the
question péper. There was no protest whatscever against
the arithmétic questiqn paper being of the 1Ekrtstandafd.
What isparadoxical and perplexing is that according to

the Annexure A3 notice the dictation in English and the®
regional language is also tolbe of matriculation standard
and yet, the applicants have no complaint in this regard,
.If the pratést ié'against the higp standard of the
arithmetic paper, tﬁere should havé been a similar protest
in regard to the dictation in English and regional language.

There is no such protest. Therefore, it is clear that
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- ' that this application is only the outcome of the
failure of the applicants in the examination because

the original application was filed on 28.1.91 i.e.,

[shouing -the after Annexure A6 and A7 lists/had been published.
_results : : N : ,

13 Nevertheless, the questions can be considered

on merit.

14 It is evident that the question on Algebra,though

admittedly outside the syllabus,hQSnot pre judiced anybody
becaQSe moderation marks‘have been given to éil candiéates.
No one was, therefOPé, placed at é disadvantageous.position.
15  The results contained in Annexure A6 and A7 lists
also disprove the contention of the applicants. Six

ED candidates have passed the Departmental Examination

for ED Agents to fill up the posté on the basis of.
seniafity; of wﬁqm é; many as 4 are SC. Further, 16
candidates havevpassed £he examination for ED Agents

for aﬁpointment as Postmen on the basis of merit of who@

as many as 8 beloﬁg‘to SC; The point we like to étress

is that if the arithmsetic paper had baén‘béyand the

reach of normal ED Agents, sovmany éandidates, particularly
those belénging to SC,would not have passed the:examinatiaw.
16 fhe other arguments of the applicants aré based

on the proéisions of_thé_Recruitmant Rules. The Rules

have been extracted in para 3 above. Oirect re?ruitmeat

to the post of Postman may be made only as a last resort
ieBey if thequst of Poétman cannot be filled up either

by promotion of Grdup O persons or by. the appointment of

or
ED Agents on the basis of seniority/otherwisse.In such

a case a candidate for direct recruitmegt should have

‘¢
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Matriculation as th;:minimum "educational qualification"
or its equivalent, vide Col 8 of the Schedule to the
Recruitment Rules. Col.9 of the éame'schedule states
that educational qualifications prescribed for direct
recruiﬁs uili not apply in the case of promot ions.,
17 The question is whether the appointment of ED
Agents as pres prescribed is by Qay_of prohotion. There
are some special Feagupésﬁ which may suggést ﬁhatvthe
appointment is noﬁ by way of promotion but we do not
find itvneceséary to.éecide this issue.
18 - If for argﬂheni% sake, it is c0nsidered to be
a promotion as-ih the case of Group D sfafr, the rule
only @eans that~they need not have the "educational
qualifications" of matriﬁulation or its equivalent. The
learned counsel for thé»applicant wants us to infer from
this circumstanﬁe that pfomotees bannot be’eXamined in
any paper which is of thevmétriqulationstandarﬁ and that
at bés% they can be examined in question papers of the
8th standard which is the prescribed qualification for
the highest ED post.
18 The learned_counsel for the respondents submitted
that as ED Agents are being promoted to a higher post,
which is a stepping stone for fu;ther promotions in the
department, it was felt that'they should have proficiency
! in arithmgtic,atleast of the matriculation standard. He

also contended that merely because of the fact that prior

~
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to the issue of the Exbt. R1 circular of the Director
General prescribing 10th standard for this paper, the
arithmetic péper used to be of a lésser standard,

it does not necessarily mean that the.same.louef
standard should continué‘For ever.. Uhen-there is a
need for increasing effiéiency ana when {hevpay '
scales were also revised from 1.1. 86, it was felt '
propef ﬁ0 prescribe matficulatian.standard for this

paper.

20 We have given our anxious consideration to
this question. What the rules say is that promotees
need no£ ha;e the educational qualification-prescribed
for direct recruitménts'i.e., Matrficulation or equivalent.
That does not mean. that they need éot»acquire this
proficiency otherwise, or that a question paper of
10th standard éanhot be sét-for them. The ED‘AgentSv
who are permitted to appear in this examinatibn afe
required to have a miniﬁum of 3 year's sérviqe. In
actual practice, they have more experieﬁce than this.
They couid as well have acquired the khOuledge of

the required standard by experience. It can&?lso bé
obtained.by putting in eitra e%fcrt privately;[he
rule cannot be constPUed‘to impose a bar on examining

the ED Agents in question’papers of the matric standard.

We find force in the stand of the respondents.
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21 There is another important éspect. All ED Agents
(uhich includes ewery category of ED Agent, from a ED
Packer to a éfanch Pdstmaster) are entitled to appear
in the e%amination. The leé:ned céunsel for the
applicants contend&that tHe standard of examination
should not be higher than VIII Standard which is the
quallflcatlon prOposed for a Branch Postmaster, tBe

! -.5;"?;{1‘“'“;&,;‘ : B W

ighesbﬁpost. But the quallflcatlon peeseeed For a
it AR

ED Packer is’as Follous:‘

"All other Categories Should have sufficient working
' of EDAs knowledge of the regional

L. : . language and simple arithmetic

(This includes Packer, s0 gs %o be able to discharge

Mail Carrier etc.) their duties satisfactorily.

‘ Categories such as ED [essengers

should also have enough working
knowledge of English.%

Therefore, the argument of the learned counsel for the
- mean-,

/[ if taken applicants{yould Z; that the standard of examination
seriously, . : :
' should not be more than uhat is stated above.’' Thus, we

come to an absurg. and unsustainable conclusion, if ue
take the learned counsel's arguments to their logical
conclusion. Hence,our interpretations of the Rules is

though -
that/the ED Agents need not have any quallflcatlons, hmk

-

the Department can examine them with tenth& Standard

guest ion papers.

22 The learned counsel for the applicant has filed
an argument note in which he has referred to a number

of judicial authorities. Though they -are imapplicable
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to the facts of this, we examined two of them, which

at first blush seem to have some relevance.

23 Reliance is placed on the decision in OAK 242/87
(1990-12 ATC 216) For,hié contention that the executive
instructions prescribing standards of examination are
contrary to the provisions of the Recruitmént Rales.

We have seen this jgdgment. In tﬁat case,.fhe statutory
Reéruitment Rules.of 1271 provided‘fhaﬁ_instrument
Repaire;s were in the feedér category éor promotion to
the post of tharge Electrician. Houever, by subsequeﬁt
exgcutive’instructions, the stfucture of the cadre. was
"revised introduéing the skilled grade, highly skilled Gr.II
aﬁd Highly Skilled Gr.I. On the basis of this neu
dispensation, pramotion to the post of Uhafge Electfician
was denied to thé applicant on the ground thatvhe is

not ripe, not being in the skilled gradé—II. The Bench
held that the intro&uction of a 3 grade‘structure of
reclassification of-posts by,an executive instruction
cannot take away the statutory right of the applicant -
cf being considered for éromotion as “harge Electrician
so long as the Recruitmen£ Rules are not amended.

24 Similérly, a reference to the decision in 5987(3)
ATC 369'85K Cheema Vs. Director General of All Ihdia Radio
has been made; The contention is that the examination
held in the instant case is contrary to the rules and

has to be quashed. For this nroposition he seeks subport



-13 =

from the aﬁove judgment. That decision states fhat
.the general issue involved regarding Filling up of

the va#ancies by Assistant Engineers im accordance

with the Recru1tment Rules of 1965 has already been
disposed of in the Judgment in PK KhOll Vs. Union of
‘India 1987 (3) STC 336. However, as there was a prayer
to strike doun thé éxaminationvcdnducted during the'
pendency of the petition i£ was observed that the said
examination was hel¢ under the 1982 Rules as they stood
then. A part of those rules uere stfﬁbk ddﬁn by the
Tribunal in TA 729/85. The Tribynal, therefore, held
Vthat fhe_exanination that was he;d cannot be said tobe
inconformity with the valid portion of the rules that
were saved,

facts of this case,
25 But these judgments are inapplicable (o0 .the/ The

o
i)irector General's letter Annexure @ prescribing the
standaré of the e xamination is not contrary to the Rules
as has been shewn above. The instruction is only
supplementary to the Recruitment Rules and fillsa gap.

26 The otﬁer/judgments referred to in the argument

note are 1986(1) ATC 67, AIR 1967 SC 11.70', 1989(10) ATC-363,
AIR 1985 SC 1019, 1989 (9) Afﬁ 535. We find that these
judgmehts.are no relevance in regérd tolthe’gresent case.,

A reference to 1988(7) ATC 578 has alsac been made. We

vfind that such a jﬁdgment of the New Bombay Bench does

not exist.:

27 we}have already held ﬁhat the nbtification

regarding standard of examination is only to fill up



the gaps in the Recruitment Rules which is permissible

has to be
and ffollouved.

Y

28 In the circumstance, the impugned circular
Annexure 3 relating to the examination, the Annexure A4
.Question paper on arithmetic, the Annexure 6 & 7

Seiect lists and the Annexure A8 instruction of the
Director General are all valid and are unassailable. ..
The prayer made for quashing these annexures are rejected.
29 The prayer in para 8(b) which is :ea;ly for

a declaration éhat the promotion frﬁm ED Agen?s to

Postmasters should be on the basis of seniority alone

has to be rejected, for the Rules have provided
otherwise ( para 3 supra) and they have not been
challenged.

30 Therefore, for the reasons stated above, this appli-

'cation’ has 'no'ieritiand' it dedetves tébe ditmissed

o, L
R R

31 . During the pendency of this application the
Postmaster General, Central Region, issued notice

dated 25.7.91 ger (Annexure A9) indicating ‘that the
next examination for Postman/Mail Guards will be held
on 20.10.91. The applicants therefore, filed MP 1053/91
drawing our attention to this circular and prayed for

a direction to stay the operation of this circular.

~

32 We then passed the following interim order.

" We have heard the parties, The interest of
justice would be met if we only direct the
respondents that-the applicants may also be
allowdd to appear in the examination if they
: $0 choose, and such a direction will be without
, prejudice to the legal contentions raised by
UL/ ~ them in this application in regard to the
validity gf such examination, The results of



-15-

the examination will be subject to the
outcome of this application.™

33 In the Annexure A9 notice the requirements

regarding educational qualifications have been stated

as follows:

“(1) For ED Agents who are in service before
25.8.87 there will be no minimum educational
qualifications.

NB: This concession is allouable only upto
25.,5.1992,

(ii) For ED Agents recruited aon or after
25.9.87 a pass in the matriculation i.e.,
Class X of the Board of Examination conducted
by either State Govt. or Central Govt. of
Secondary Education is essential.®

If the.aéplicants Had any grievanCe.againéﬁ the Annexure~9
notica daﬁed 25.7.9ﬁ, particularly on this grbund,.they
should haye impﬁgned it éeparatély oh the ground that it
violates the recruitmeﬁt-rgleé relating to Post man. |
Hence, ue vacate the interim order referred to in para 32
supra preserving the libérty of the applipants to agitate
against tha_Annekure A9 notice, in accordance with
Taw, if so advised.
34 In the resu;t; this appl;caticn is dismissed,
fhere wi be no order as tovtésts.- \gL/Vb//ﬂ );q/////
k] | M'\‘\ﬁ’

(W , C{ 9 (N\l Krishnan)

Judicial Member dministrative Member




