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CENTRAL ADMINISTRATIVE TRIBUNAL, ERNAKULAM BENCH

0.A.No.163/93

Friday, this the 21st day of January, 1994,

CORAM: |
SHRI N DHARMADAN, MEMBER(3)

SHRI S5 KASIPANDIAN, MEMBER(A)

1« P Krishna Bhatt,
~ 3/0 P Parameswara Bhat,
Aged 58 Years, Retired Chief Clerk,
Personnel Branch, Divisional Office,
Southern Railway, Palakkad.

2. R Govindan, A
S/a late V Govindan Nair,
Aged 54 years, Chief Clerk,
Personnel Branch, Divisional Office,
Southern Railuay, Palakkad.

3. A Kunhikrishnan, 4
5/o A Kannan Nambiar,
Rged 50 years, Head Clerk,
Personnel Branch, Divisional Office,
Southern Railway, Palakkad.

4. T Chandrasekharan,
3/a P Thankappan, Aged 49 years,
Head Clerk, Persconnel Branch,

BDivisional 0Office, Southern Railuay,
Palakkad. , - Applicants

By Advoecate Mr P Santhashkumar
Vs,

1« Union.of India faprésented by the
General Manager, Southern Railuway,
Madras. ‘

2. The Diuisional Personnel Officer,
Southern Railway, Palakkad.

AN D

3. The Divisional Accounts Officer,
Southern Railway, Palakkad. - Respondents

By Advocate Mr TPM Ibrahihkhan,_&CGSC
0_R D E_R

Four applicants have jointly filed this application under

§ection 19 of the Administrative Tribunals Act, mainly for
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getting the benefit of an earlier judgement of this Tribunal in
OA-764/89 dated 17.6.1991, Annexure-X,and the comsaqdential bene-
Fitsiof special pay, based 6nlthe'inclusi0n éf.their names in
Annekhre-XIU, gffice memorandum of Divisional Personnel Officer
racognisingAtheir duties of complex and important nature, dis-
chéréed by them while working as Uppér Division Cierk/ﬁeniar

Clerk within the 10% identified posts carrying special pay.
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2. : ‘Thera is no Factual disputé. * First applicant was promoted
to the puét of'Séhior Clgrk’in‘thg scale a?A%.BBD-SSD with effect
'From ;2.2.1979. Uhile.he was uarking‘as such, he was posted in'
the Méchénical Section for dealihg uitthlas$—III Supervisory
ubrk }n October 1980 and ﬁe confinued in thét gadre uptn.his~

' retip%ment in july 1985, The second applicant while uofking as
Saniog Eléxk uas pqsted in the Traf?ic Section for discharging
the dgties of'cOmmepcial Clerk/Ticket Checking on 20.4.1983 and
he coétinued in that‘position till 1985. The third applicant

was pdsted in the Court'Sectimn on 15.6.1984.uhile working as
SanioféClark. He-is continuing in\that section even now. The
Pourth’ applicant uas pos£ed in the Traffic Section dealing with
PerSDnéel matters concerning SMs ana ASMs from 1.5.1985 till
1.8.1985 while he was working as Senior Clerk, He is still
continéing in that post. Thus acﬁdrding.ib the applicants,

.they héd been posted in the'domplaﬁ and important nature of
dutiesiuhich come . uithin the 10/ éf'idantified post carrying

special pay. The eligibility of the applicants for the special
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pay has been recognised by the respondents, but their bills

were not passed. When raspondents initiated steps for cancelling

i
\

_ the same and orders were issued for giving special pay to senier

Clerks who were not actually discharging complex and important
nature of works, the applicahts along with others jointly filed
0A-764/89. The judgement is marked as Annexure-X. It was partly

allowed. The operative portiocns of the judgement are extracted

balbu:

7. In the above circumstance, we do not find anything
wrong in the impugned orders at Annexure-X, XII and XIII by
which an erroneous pay fixation is being ccrrectad. Thare

~is nothing arbitrary also. On the other hand the legality
of the foundation of the impugned orders at Annexure-II
is suspect in our eyes. However, we feel that recovery

" of overpayment at this stage when the applicants were not
a party to the overpayment and ng notice was given to them
before ordering overpayment, would not be daefensible.

- 8. In the conspectus of facts and circumstances ue
allow the application only in part to the extent of
‘declaring that uwhersas the pay of the applicants as Head
Clerk with effect from 1.1.84 should be fixed without

" taking into account the special pay if the applicants
had not been holding a pinpointed post with special pay

. immediately before that date, no recovery for overpayment

" on the basis of the impugned orders be made and any over-

- payment recovered should be refuhded to them within a

. period of three months from. the date of communication of
this order."

Aﬁtér thé‘judgement, the third applicant filed Annekure—XIJI

on 30.9.1991 claiming the special pay indicating that hé has
uorked in‘tha ﬁ@st carrying ;ﬁECial pay; Similar representations
were Piled by the otharvapplicants.aISQ; Considering the repre-
sentation in implementation of the judéement of this TriEUnal,
Sen}ur DPO issued Annexure-XII on 18.9.1991 calling ubon the .
aﬁpiicants to Purnish the details of their duties in the:impgrfantJ
post—?orlfurther verification and disposal; Relevant portion

of the proceeding is extracted belou:

0.4000



-4~

"As ‘per the judgement of the case referred to above
the complex pay already allowed according to seniority
with effect Prom-1.10.1980 is not in order and those staff
" who have uworked in the following pin pointed complex post
‘are eligible fPor complex pay of Rs.35/- P.M, from 1.10.1980
to 31.12.1985 and Rs.70/~ P.M. w.e.f. 1.1.1586.

‘Pin pointed complex posts

1. Traffic cell =~ Dealing with SM/ASM/YM aetc.

2. ~do=- . -do- C1.II1I Comml.Clerks TTEs,TCs

; atc.
- 3. Mechanical cell - Dealing with - Power running

4. =do=- -do- C1.III Supervisory, Clerks et

5, Misc. staff - Dealing with C1.III Personnel, Yorks
_ . Supervisory 3&T Superv130ry
6. -do- : -da- Screening Engg. Dept. ulth
‘ other connected work.
7. Court Section dealing with Court Section.
8. -do- , -do- -gQe-.
> 8, Budget =-dao- Budget

If any of the staff have worked in the above
mentioned posts, they may indicate the pericd of their
working and on_verification from this office records if
it is fuund correct, they will be glgen complex pay.'

Tha}applicants have furnished necessary details for the grant
of épecial pay. Accordingly, py Ahnexure-XIV,‘a consequéntial
office memorandum was issued by Senior OPO, It is the list of
persohs who are eligiblé for fixation of pay and arrears from.
1.1.1985 to 30.9.1989 in accordance with tha’judgamenﬁ. The

| appiicants vere includéd in that iist. But no further procee-
dings were issued for granting special pay imp;ementing the
dec@sians in Annexurg-XII and XIV. The applicants again sub-
mitted representations. It resulted in the impugned orders
canéelling the decision to give special pay to the épplicants
with the propoéél for recovery of some amounts treating them
as overpayments. All thase ordefs.are under.ohal;enga in this

case.

3. " The respondents opposed the contentions. But they have
‘not denied the statements of the applicants based on Annexure-X

judgement and the decision of the department in Annexure-XII

"!5.’-.
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and XIV. They placed reliance on Annexure-R1 proceedings dated
7.11.1989.and cﬁntendad that the petitioners are not‘eligible
Pnr‘speéial Qay because tﬁeir case will not come within the
émbit of Annaxurafﬁl proceedings which restrict tha payment of
‘ special.pay. According to thia,afficaré who were getting spscial
payybe?dre their promoéidn ag Chisf Clefks aloné are eligible.
Thié procaeding dated 7;11.1989. The relevant portion is
extracted below: |

"2. In this connection, attention is invited to

Board's letter of even number dated 11.7.79 wherein special
pay of Rs.35/- has been granted to 10% posts of UDCs for
doing complex and arduous nature of job. GSubsequently,

as per the award given by the Board of Arbitration, special
pay has been allowed for the purpose of fixation on promo-
tion to those UDCs who fulfil the conditions laid down in
Board's letter of even number dated 27.11.87. In_the light
of the circumstances explained above, the guestion of
extending the benefit to UOCs promoted without getting
special pay or having worked for less than three years
in_terms of Board's letter of even number dated 2.8.89

S
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4,  Having heard the learned cbunsel on both sides, ue afé of
the view that the contention of the respondents that Annexure-R1
applies to ﬁhe facts of the case cannot be accepted. In the
?ifst‘place, it.appears that when original debision.to_grant

¥

spgcial pay uas taken Annexure-R1 was in Forqg;l ~The . . s
regpondents in OA-764/89 ought to have raised this‘ubjection to
deﬁy the benefit of special pay to the applicants; But the
ju&gément Annexufe-x was passed on 17.6.1991. No such contention
was taken before the Tribunal. Tﬁe applicants became eligible
Foé special bay on the basis of the observations/directions in
tﬁé samg. Secondly, the rights occurred in favour of the appli-

caﬁts on thevbgsis of the above judgemant cannot be denied

relying on Annexure-R1. Moreover, the department had decided

..60“
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after the judgement to grant the sﬁecial pay teo the applicants
and‘directed them to ?urﬁish necessary details of their duties
in posts éairying special pay. AfPter vefification-o? such details
theif!namas were iﬁcludéd in Annexure-XiV. . That office order ié
even now in force without baing cancelled. Thusvuhan'Annéxure~R1l
proceedings were in Porce on 7.11.1989 .. . the juggement Ahngxura-
X uaé passed. ‘The consequential orders Annexure-XII énd XIV were
also ués issued., At this stage, without satisfactory and convin-

. ' v ' into
'Icing»reascn, Annexurefﬁ1 Can?ot be pressed 7 servicé for denying
the‘righﬁs accrued in favour of the applicants. It is to be
.noteq in_this‘cdnnectibn that persons who have actually udrked
in the earmarked post of damplex'and important nature‘cérrying
special pay and earned their right te get the special pay cannot
be denied the same on technical ground like the one raised in
tﬁis‘case. Tﬁé réspdndents are rgally estopped, for iﬁ fact
while considaring this issue along with the’casé of others, this
Tribdnal'has indicated that in Annexure-X judgement that persané
wholﬁeld the post ca:rying special pay are eliéible to Qet it

irrespective of seniority or other consideration.

5. - In the instant base the applicants haQe given the clear
details of the period during uwhich they wmwéﬁﬁaldQ.‘uﬁhase pasts
and earned special pay. These details were Eot‘denied. Accepting
the same, they Qere included in Annexﬁre~XIU d?ficé memorandum,

In the light of theée facts, according fo us;there is nothing
'urOAQ in holding that the applicqnts have the right for getting

special pay and such right cannot be denied to them on the ground

~
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~ raised by the respondents in this case based on Annéxure—ﬂ1.

. us®
According ta/ﬁgnexure—R1 does not apply to the facts of this case.

6. In the light of the above discussion and Annexure-X judge-

ment and Annexure-XII1 and XIV office memoranda, we are of the

view ﬁhat the applicants are entitled té special pay, particularly
their right had been upheld in the judgement Annexure-X on aégount
of the Pact that they actually worked in the posts carrying

speciél paye.

7. In the result, we are of the view that the DR is to be

/

allouved declaring that the applicants are entitled to get the

special pay in terms of their claim in‘para-s af .the BA‘uhich

is sta%edvin para-2 of the judgement and Pixgtion of thg;samef

in accordance uifh law, The second/respondeﬁt shall verify the
claim and pass orders in this behalf as expeditiously as possible
without any d@iay, uninfluenced by any of the statements and

4
;

decisiéons in the impugned orders.

a
a

8. 'The OA is allowed as above. No costs,

Seamif—" N _obe sy

(5 KASIPANDIAN) B (N DHARMADAN)
MEMBER(A) : | MEMBER (J)
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