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Ministry of Home affairs,
New Delhi. , Respondents

By Advocate Mr. Shafik MLA.
ORDER

HON'BLE MRS.S SATHI NAIR. VICE CHAIRMAN

~ This Application was filed by the applicant, a Sub Inspector of Police
of the Union Territory of Lakshadweep aggneved by the refusal of the
respondents to consider him for promotion to the post of Circle inspector
of Police on the basis of his seniority and as per the eari;er directions of

this Tribunal in OA 201/91 or at least with effect from 4.9.87, the date of
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promotion of his junior. It was heard and disposed of by the Tribunal and
the operative portion of the order was to the effect that the applicant was
entitled to be considered for promotion to the post of inspector of Police
w.e.f 4.9.1987 the date of promotion of his junior Sri M.C, Kidave. It was
also directed to consider the applicant for promotion from the above date
and on such promotion the applicant was to be entitled to the
consequential benefits including arrears of salary. The respondents filed
OP 16516/01 before the Hon. High Court pointing out that there was a
- serious error in appreciating the contentions raised by the parties and the
comparison with Sri Kidavu who was promoted against a reserved
vacancy was inconceivable. By the judgement dated 7" June 2005 the
~ Hon. High Cburt set aside the order of the Tribunal and remitted the matter
back to The Tribunal observing as under:
“Now that the applicant vis retired his promotion

can have only notional effect. We do not want to shut out

his claims who had been constantly trying for his career

advancement. In view of the circumstance that there is

reference to claims over Somasekharan Nair in the reply

affidavit at least we are of the view that first respondent is

to be given opportunity to agitate over the issue before the

Tribunal. We set aside the order in OA 158/99 and remit

the matter for re-consideration. The Tribunal may give

opportunity to parties to present fresh materials if they

choose.”
2 Accordingly the OA was restored and notices issued to the parties.
The respondents filed an additional reply statement.  The applicant
though sotight and was granted time to file an additional rejoinder did not
do so.
3 The respondents have briefly recapitulated the factual backgrdund

as follows. The applicant was originally appointed as a Constable in the

Police Dept of the Lakshadweep Administration on 1967 and was promoted
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as a Head Constable vinv 1968. The Recruitment Rules were amended vin'
1870 providingvfo_r_ 50% direct recruitmeht but only 3 posts could be filled by
direct recruitment out of the 11 existing posts of Sub Inspectors and the
,rémaining 8 posts were filled by deputation. Anticipating 4 vacancies under
the promotion quota stepé were taken to prepare a select list of 4 persons
wherein the applicant was ranked as the 4" candidate,the first three being
Sar‘vasri. K.C Balakrishnan Nair, SadasiVan, and K.Narayan. Meanwhile
Rules'were amended that the proniotion to the post of sub inspectof could
be effected only on satisfactory completion -of Sub Inspector fraining céuré,e
we.f 12473 and, a conscious decision was taken not to promote the 4
persons in the list as they had not completed the tréining, The list which
..\;vas to be valid for 18 months got !apsed on 12.7.74. Meanwhile Rules
| were again amended enabiihg the tfaining to be undergone during the
probation. A fresh Departmental test was conducted and the applicant who
particibated in the test and recom&ended by the DPC was promoted as
Sub lnspectof on 14~11~76. After 13 years the applicant chatlenéed the
seniority by filing OA 475/89 and the seniority list was set aside with liberty

: tovreview» the seniority list after giving notice to all concerned. When he

was givén a reply re;’écting his claim for retrospective promotion he filed OA
’ »201/91 and the said OA was disposed of as per judgment dated .2.3.3.93‘
,diréctir’wg the Department to promote the applicant as Sub Inspector if any
vacancy arose in the promotion quota" during the "period of vat_idity of the
select list, i.e the period between 7.2.73 & 7.8.74., to which the applicant
could have been appointed on the basis of his 4" position in the Sélect fist.
No vacancy had arisen during the p;eriod but not withstanding thevabsencev

. of any vacancy the appﬁca'nt was given promotion with effect from 7.2.73
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under the threat of contempt proceedings. A review application had been

filed and a MA for condoning the delay in filing the review. The review

| application was not entertained in view of the delay. While so, OA 1209/97

was filed by the applicant to consider his claim for promotion as Cifcte

Inspector w.e.f 9.12.83 ‘or at least from 4.9 .87, the date of promotion of

one M.C Kidave and for consequential benefits. This OA was disposed off

directing disposal of his representation. After considering the entire facts
and circumstances a detailed order was issued rejecting the claim which is
impugned in this original application. As regards the claims made in the
present OA the respondenté have submitted that the promotion of Sti M.C
Kidave to the post of Circle Inspector of police w.e.f 1987 was in respect of
a reserved vacancy which could not have been claimed by the applicant
under any circumstances. Sri Kidave being a Scheduled Tribe was
promoted against the vacancy which was specifically earmarked for
Scheduled Tribes. Sri Somashekharan Nair who was referred to in the .
proceedings before the High Court was directly recruited as a Sub
Inspector in 1974 and theée facts were specifically pleaded in the repl\y
statements filed before the Tribunal. The above two persons have not
been impleaded as parties in this proceedings. There was thus no vacancy

to promote the applicant on 4.9.1987 and the applicant is seeking unlawful

reliefs which cannot be granted to him.

4 In the original appiicétion the applicant has urged the following
grounds. | |

5 Pursuant to the judgment in OA201/91, he was promoted as Sub
Inspector w.e.f 7.2.1973 with all consequential benefits including seniority

(Annexure A2). His representations for revision of his seniority were kept
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pending on the ground that Review petition"s were pending. The
respondents promoted Sri M.C Kidave w.e.f. 4 .9.1987 even though he
was appointed on 1.1.1974 and hence junior to the applicant. One Sri
Aboobaker had, been promoted in 1983 as DYSP thus creating a vacancy
of Circle inspeétor.\ Since juniors stood promoted to the higher post the
applicant is entitled to be considered for promotion w.e.f 9.12.83 or at I'eastv
wef. 4 9.1987. In his rejoinder the applicant has claimed that vacancies
| existed in the category of Inspectors of police as early as on 24.3.82
against which the appiicant'gould have been promoted Mr Somasekharan

" Nair who is junior to the applicant was aiso promoted on 4.9.1987.

6 We have heard the Iéarned counsel on both sides and have gone
throﬁgh the materials on record and the additional pleadings. The appiicant
had earlier approached this Tri‘bunal seeking promotion to the post of Sub
inspector of police in OA201/91 and was granted that relief with all

consequential benefits and hevis now before us seeking further promotion

to the post of Inspector of police on the basis of the earlier promotion

granted to him. Curiously thg respondents have now come up with th e
contention that the earlier pfomotion given to him was a mistake. This
argument is unacceptable. In the first instance the Tribunal had directed
to promote'the applicant if any vacancy arose in the promotion quota of
Sub inépector during thé pe'riqd of validity of the select list i.e. Between
7.2.73 and 7.8.74 to which the abplicant_could have been appdinted on the
basis of his 4" position vin th‘e select list. Thus there were sufficient

conditions attached which the respondents could havev explored viz: a

vacancies should have arisen during that period and the 3 persons above.

-
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the applicant should have been accommodated before considering the
applicant. But the respondents implemented the order fully and Annexure

A2 states clearly that all consequential benefits including seniority are

granted The contention that the implementation was done under the threat

of contempt proceedings and that there was no vacancy during the

relevant period etc are afterthoughts and these pleas were dismiséed in

the earlier order also. The review petitions were dismissed. The

respondents had ample time to approach the higher courts, but they have
not availed 6f those opportunities. In our view, the guestion relating to the
vacancy position, promotion to the post of Sub Inspector and consequential
benefits including seniority stand concluded and the order of the Tribunal
in OA 201/91 and its implementation by Annexure A2 order have become
final. The respondents should have then recast the seniority list as a
necessary corollary which they have not done {ill this date and this-inaction
has given rise to this subsequent litigation by the applicant and it has also
caused harm to other persons in the same cadre who have been affected
by the grant of retrospective promotion to the applicant. Thé‘ respondents
should have put them on notice so that they could have put forth their
claims for consideration.. |

7 " Having confirmed the view that the applicant was rightly promoted

w.e.f. 7.2.73, we proceed to examine his claim for further promotion to the

post of Inspector of Police which is the subject matter of this OA. This

‘ Tribunal in the earlier judgment had found that he was entitled to get the

date of promotion assigned to his junior Sri MC Kidavu. Now in the

. stibsequent pleadings in the High Court and the additional statement filed

in the OA after it was restored, the respondents have brought out the



7

position that Sri Kidave belongs to Scheduled Tribe category and the
vacancy which arose on 4.9.87 falls dn the 4™ boiﬁt in thé reservation
- roster as reserved for Scheduied Tribe and the applicant could not have
been considered for that vacancy. They also state that they had mentioned
this position in the replies 'f_iled. We are not abieto find any. mention of this
fact in the earlier order. It is therefore a possibility that this fact was
' overloéked. Since the applicant belongs.. to the unreserved categofy he
cannot be considered for promotion against a reserved vacancy and to this
extent the earlier order requires to be modified.

8 The applicant has also contended that one Soma'sekharan Nair who
is junior to the appiicaht Twia\s also prOnioted on 4.9.87. Therespt;indents .
contend that Somasekharan Nair was directly recruited as sub inspector in
1974 when the applicant was working as a Head .Cdnstab!e and thereforé
he is senior to the applicant. It is-aiso’ pointed out that Sri M.C.Kidave was
also tecruiied tb the post of Sub Inspector in 1974 énd hence senior to the
‘ appticant. | Obviously the respondehts’ contentions of seniority are based
“on the date of actual promotion of t:he applicant on 14.11.76 an.‘d _they» :
conveniént!y ignore the order of this Tribunal granting him promotion from
7.2.73'. which the y have also implemented by issuéj of the order at
'iémnexure A2. If the seniority list was revised m accordance with the above
‘.positioh th'e‘applicant: would find place above the direct recruits of 1974 and
“hence he would rank senior to both Sri Kidave and Somasekharéh Nair. In
the fﬁrobéedings before the Hon High Court he has asserted his right tov
claim seniority over ’Sri K.C.Balakrishnan Nairwho was also promoted on
4.9.87, thodgﬁ Sri Nair was appoinfed as Sub Iﬁsp_ector earlier, that by

-~ virtue of retrospective promotioh granted to him he had become senior. But
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from the pleadings we find that even in 1973 when the DPC prepared the -
select list Sri Balakrishnan Nair was senior to the applicant and in the panel
of four names Sri Nair ranked 1* .when the applicant was p!ace_d 4" The
direction of this Tﬁbunal in OA 201/91 is also clear that the applicant's right
to promotion was also granted on the basis of his fourth position only and
the rights o f the persons placed above him in the select list are not
affected by that order and by virtue of that order the applicant cannot cléim |
seniority above Sri Nair. Had the senjority list beén finalized by the
resporjdents there would have been no ground to raise such claims. The
respondents were specifically directed by the order in OA475/89 to review

the seniority list after giving notice to all concerned. They have not done so

~ with the resuit that even now it cannot be conclusively said who is the

seniormost candidate available for consideration on the material date. As
we have stated earlier onev thing is clear that Sri Kidave and Somasekharah
Nair are juniors to the applicant as a result of the order in OA201/91.
Hence of the two vacancies Kidave's vacancy being a reserved vacancy it
was not available but the applicant has a right to be consfdered against the
second vacancy. But it is not clear as to hdw many seniors to the applicaﬁt ,
were available on that date to be considered against that vacancy. The
respondents éontend that there were 3 others viz. Sri BalakriShnan nair,
T.Sadasivan and K.Narayanan who are all seniors and these are the
persons who were placed in the select list above the applicant. Thisl
position can only be determined if the seniority list is finalized. The

applicant has also mentioned one Sri Aboobacker who it is seen from the

'-pleadings was a direct recruit and was promoted to the post of DYSP on

9.12.83. Therefore the applicants eligibility would come up for
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consideration against the vacancies from 1983 onwards and would have to
be decided on the basis of his revised seniority, the no of vacancies énd
the seniors available and eligible for promotion. Since these facts have to
be computed by the respondents after the revision of the seniority list we
cannot give any specific relief to the app.licant as fhat would only be

perpetuating this litigation without any finality.

9 In the above view of the mafter and the findings reached by us we
direct the respondents to finalise the seniority list of Sub Inspectors as
directed in OA 475/89 and in OA 201/91 in respect of the applicant, after
giving notice to all concerned within a period of three months and
thereafter the promotions to the post of !nspéctor of Police may be
reviewed and the applicant shall be considered for promotion according to
his revised seniority and avail‘ability of vacancies and if promoted he will be
eligible for consequential benefits including revision of pension. OA is
diqused of accordingly. No costs.

Dated 13.4.2006

gﬁfyA/V\ﬁvaj:z————— £;Z~h«*a>°*i
GEORGE PARACKEN SATHI NAIR

JUDICIAL MEMBER VICE CHAIRMAN
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