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1 ) v IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
~J ERNAKULAM BENCH

0. A. No. 156/91
AT, - - 199

DATE OF DECISION _ 25=2-92

JESSYMOL,C

Applicant (s)

Shri M.R. Rajendran Nairv Advocate for the Applicant (s)-

- Versus
Sub Divisional Officer(T)

. . ) Respondent (s)
Nayamkuiam and 2 Others

Shri _M Abul Hassan Advocate for the Respondent (s)

"CORAM :
The Hon'ble Mr. SsPe Muykerji, Vice Chairman
The Hon'ble Mr. N* Dharmadan,lMember(Judicial)

Whether Reporfers of local papers may be allowed to see the Judgement ?\,"4

; To be referred to the Reporter or not ? e »
3. Whether their Lordships wish to see the fair copy of the Judgement? ™®
4. To be circulated to all Benches.of the Tribunal ? A ’
; " JUDGEMENT
H,‘ }
N. Dharmadan..Member(Judiciall
The applicant is a Part-time sweeper. She is
‘aggrieved by the engagement of another Part-time sweeper
who is at present working in a neighbourihg office at
Muthukul am Telephoge Exchange, in her' place without consi=
dering her claim for\re-—engag'ement in the same place where
she was wquing originallye. \
2. The aspplicant was initially engaged as Part~time
Sweepér( for short PTS) ih the office of the Telepvhone
& Excﬁange, Aréttﬁpuzha on 14~-8=35, the date on which this

Exchange was commissioned. While working in the office
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c?ntinuously discharging her duties to the satisfaction

of the Sub Divisional Inspector her services were terminaied

: . o ' , the b~ ‘

orally on 3-1-89. After her terminatién4;dutﬁas which were

formerﬁ%;"”done.by the épblican#vwere carfied out through

one Sasidharan Pillai who is also working in that officey
~£ﬁ§pf%e’6%3tﬁé-fﬁé%*thaéﬁ the épplicant wﬂﬂ‘fepeatedly

approached the:ﬁirst_xespondent for»re-engagement.' She

élso submitted her written representatioﬁ; but no written

reply was givep tovher;"When she met the first respondent

she was informed tﬁat her reéuest for re—gngagement'would'

be considered whenever the need arises for re-engagement of

an outsider for carrying out the duties which were discharged

- by the applicant earlier.  Later it is understood that

thevfirst respondent has engaged Smte Bhavani, a Sweeper
already working.at Mythukul am Exchangé,as Sweepef at 1. .-
Arattupuzha Exchange on iQeﬁfSD. Smt. Bhavani is- allowed

to do‘ﬁhev work at Arattupuzha Exchange on alternate days

and she is being paid full rem-uneration for the work she

is carrying out in both offiées at Arattupuzha and Mythukulame.
Accord;ng to the applicant there is no order, permitting

an aﬁployee to carry oﬁ the duties of two Exchenges and

“get remuneratiénvdfna;fullstimé:eaployeesﬁk‘Theuengagement
of "Smts Bhavaﬁi;at Arattupuéha“iSncontrary to the assurance
given by the firét.rgsponaent to the applicant who hascckaiméq
re-engagement after her termination in 989, The applicént
.submittéd Annexure-% represeﬁtafion>before the,énd'respondent

which has not yet been disposed ofe. Under these circumstances
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the applicant has filed this application for declaration
that her termination is illegal and for a direction to

the respondents to reJeﬁgage the applicant with all back

wagese

3e The reéppﬁdents'have filed reply statement producing
Anneﬁqre R.I(A) and Annexure R-I(B), two letters issueé

by the Assistaﬁt Directdr General(STN) pertaining the
employmen£ gf Part time casual labourérs. They fur?her
‘\‘s@bmiﬁted that the swee@;ng and_cieaning work of Arattupuzha-
Exchange were entrusted to duly selecfeé approved casual
mazdoor who 1is doiﬁg_part time wérk'at-muthukulam Exchange.
This is done on the basis of Annexure R-I(B). They further
submitted that Smt- Bﬁavéni, Part time sweeper at, Mgthukulam
Exchange who was duly selected candidate is allowed 3 hoﬁrs
Qf dgty at Muthukulam Exchange and one hour dﬁty at
AfattupuZha'Exchange'and hence no necessity to re-engage.

tﬁe applicante.

4o - Having heard the‘argumentgof therlearnedxzoﬁnsel
.on botﬁ sides, we are of ﬁhe view'thét the applicant's‘
termination as parﬁ time sweeper with effect from 3-;-89
appears to be not in accor@ance'with law. Admittedly

the appiicantq was not given any notice prior to her
te;minatiOn.in!fact‘theréﬁwasno order of termination.

The apélicant was continuously working in the office at

Myuthukulam ever since its establishment. - It appears that
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"~ the appiiéant did not challenge termination in 1989 begadse
she relied on theassufanée given by the first respondent -
 that she will be considéred\fdr re~-engagement whenever
theré arises need fdr‘engaging person from éutside. By- the
engagemégtoflbmt. Bhavani, the need for éngaging.é

establlshed b~
Sweeper is undoubtedly;uuggg&/but the applicant was not

- con Sidered.' ‘
t
5. The respbndents mainly rely on Annexure R-I(A)
and R-I(B{,ﬁﬁﬁfmo letters issued by the Assistant Director
General dealing with thé:eméléyment of Part-tiﬁe emplbyees
and their regular absorption. ’»Annéxure R-I(A) indicates
that the department has diSCﬁSSed the duestion of regu-
larisation of Part-time éasual lab§urers with Standing
Comﬁittee of the P & T Bo;ird and it has;takeﬁ'a'decision
that the existing Partntime caéﬁal.laboure;s may be
absofbed in reguiar vacancy in accordénce with the instru-
<ctions dated 9-3-83% ThiS'wés a letter issued on 14~8-84,
. / R . '
long before the engagemént of the applicant as Part-time
Sweeper. However, she is also. entitled to the benefit
éf regﬁlarisation under this ietter if she satisfies the
fequirement in that letter. The letter at Annexu?e R-I{B)
datgd-15-2-85 éiscloSes. that.the dg?artment has taken a
" policy decision tg abolisﬁ the practice of gmployﬁent of
Paﬁt-time casual mazdoors in future and also to convert
‘thefexisting Par?—time p&sts intg £ull time post$ by

clubbing two part~time pdsts together. _.The.applicant was
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in Arattupuzha Exchange even befcre this order. So she

can alsQ claim the benefit of éonvefsion contemplated in the
vlatef pért of the léttef- She is, thereforé, entitled to
the benefit of,conversion and»fegulariSation in her . post

as Full Time as stated. in Annexure-R:I(B) letter. As
indicated above her absoréti@ﬁ as Part time sweeper in
1985 inépj.té of the policy decision of the departmént to

- @bolish the practice of engagement of Pa;t-time casual

A

mazdoor and convert the existing Part-time posts into
full time by clubbing together'tWO Part-time posts shows
' that there exists neéessity of engagement of the applicant

and existaﬁce of a post in the office of the first
_ \ v

respondents Since she 1is allowed to continue for more
than 3 years, she is entitled to the benefit of regulari-
‘satione This Tribunal had an occassion to deal with,a more

or less similar issue in OA 74/9C, Pennamma V. Union of

, ~ Tribunal %
India &-othera(unreported),ﬂ%mzbbserved as follows: -

M. eeeoeLhe respondents rellance on the Postmaster

General's circular dated 5-9-88 (Annexure R3(&)

does not seem to be fully warranted for termination
of the applicant's service. . Para 2 of the circular
is quoted belows? ' :

2 The following are the instructionss:

2.1 Casual mazdoors should not be engaged
as Group'R' or Postman in a circumventing
‘ban on creation of posts. Inoother words
casual mazdoor should not be engaged in an
office as a continuing augmentation of the
sanctioned strength of Group-'D' or Postman
in any office. I1f,for justification beyond
doubt, engagement of regular casual mazdoor .
insuch augmentation is inescapable, it will
require the prioriapproval of FMG, whether
full time or part timee For that, proposal
should be made by Rivisional Head to the
controlling director who will report to the
PMG through IFA, Upon such speé¢dfic approval
casual mazdoor will be engaged strictly
according to the terms of approval. This
does not apply to engagement of part time c
contingent sweeper and scavenger strictly
according to the standard whch will tentinue
to be governed by the existing orders.”
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The above will show that the restriction

imposed by the aforesaid circular on employment
of casual workers are not +to be applied for
engagement of part time contingent Sweepers,
like the applicant whose employment_continue to
be governed by the orders existing before the
circular was issuedess”

XXXXX KAXXK. AXEXK - ) XXXX

9¢  The principle of hire and firg in public
services has become a historical pgast and thanks
to our Constitution and the judgme-made laws, has
been con51dered to be an anathema to the ‘core
and conscience' of our Constitution. In that '
context the impugned order by terminating the
services of the applicant who had been engaged

as Part-time contingent sweeper for three years
has to be struck down. Accordingly, we allow
the applicdtion set aside the impugned order
dated 18-1-90 at Annexure~® and direct the
respondents that the applicank should be continued.
as part time contingent sSweeper tllhhny casual
worker engageaefter she had been employed on
9-2-87 is. retainedseso"

6. - The case of the applicant‘is that the first

respondent has given an assurance to'the'applicant a£ the
time of termination of her sefvice that her claim for
re-engagemen£ would be considefedﬂwhen a need ariSes for .
engaging an thsider~‘ But she has not beeﬁ considered

when néed arose. Since there was no consideration'of

the applicant's claim whiie'engaging Smt. Bﬁavani,'it
appears.there is defaﬁlt. on the part of first respondenty
His action is agéinst the assurance given by the first
respondent. Having regard to the £facts and Ciréumstances

N

we are of the view that policy statement contained in

Annexure R-I(A) should not stand in the way of the

appl icant being considered for re-engagement in the post in

t
which she was working originally under the first respondent.

7e Under these circumstances we hold that the
applicant is entitled'to re-engagément in the post of -
] - .

.

Part-time Sweeper, at Arattupuzha Telephone Exchangee.
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We,therefore, . direct the respondent to re-engage -

the applicant within a period of one month from

today.

8e The Original Application is accordingly, allowed.

There shall be no ordef as to costse

EYaR q% 25 1‘?L,
(. Dharmadan) (s.p. Ilukerjl)
Member (Judicial ) Vice Chairman
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