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1. Anto David : i
Air Customs Superintendent
International Airport
Thiruvananthapuram.
Residing at "Thanal"
. 20/205, Konthuruthy road,
Thevara, Kochi-13.

(On deputation)

2. E.C. Prince

' Superintendent of Coustoms (Prevent1ve) ;
Customs House, l
‘Cochin-682 009
residing at 28/756

Mattalil Bhagavathi Temple Lane,
= Kadavanthra,
Kochi-20. App]iﬂants
By Advocate Mr. K. P. Dandapani
VS.

UP’OH of India redpresented by '
ts Secretary to Government

M1n1stry of Finance

Department of Revenue

New Delhi.

2. Central Board of Excise and Customs,
Represented by its Secretary
New Delhi.

The Commissioner of Customs
Customs House, ' l
Cochin-9 A '

The Joint Commiissioner of Customs
Customs House,
Cochin-9

n

K.C.C. Raja
Superintendent of Customs
"Customs House,

|
Cochin-9. ' Respondgnts

l
By Advocate Mr. C. Rajendran. SCGSC for R 1-4
By Advocate Mr. § Chandrasenan for R 5-8

(Prevéntive)

O-A:No. 156/2001



A.M. ‘Sidharthan
Superintendent of Customs
" Customs House, Kochi-9.

By Advocate Mr.N.N. Sugunapa]an

[}

‘( o g

o .
11,

Vs.

Union of'India-rebresented by

_‘Secretary to Government
Ministry of Finance
“Department of. Revenue

New Delhi.

Central Board of Excise and Customs
represented by its Secretary
New Delhi.

Commissioner of Customs
Customs House,
Kochi-9

P.G. Naik"
Superintendent of Customs
New Customs House,
Ballard Estate

Mumbai-400 038

S. Unnikrishna Pillai
Superintendent of Customs
New Customs House,
Ballard Estate

Mumbai-400 038

A.d. Fernandez
Superintendent of Customs
New Customs House,
Ballard Estate,

Mumbai~38

S.R.Vichare
Superintendent ot Customs
New Customs House,
Ballard Estate,

Mumbai-38

A.C. Bawa

Superintendent of Customs
New Customs House,
Ballard Estate,

Mumbai-38

T.8 Ramakrishnan.
Superintendent of Customs
New Customs House,
Ballard Estate,

Mumbai-38
Delele

A.D.George ,
Superintendent of Customs
New Customs House,
Ballard Estate,

Mumbai-38

Applicant




12.

13.

14,

15.

17.

18.

19.

21.

23..

0'03‘o [

k.Y.. Arolker
Superintendent of
New Customs House,
Ballard Estate,

Mumbai-38

R.K. Kulkarni .
Superintendent of
New Customs House,
Ballard Estate,

- Mumbai-38

V.M. Apte

Superintendent of
New Customs House,
Ballard Estate,
Bombay -38

Deleted

I.H, Khan
Superintendent of
New Customs House.
Ballard Estate,
Bombay -38

P.S.Suvarna
Superintendent of
New Customs House,
Baltard Estate,
Bombay-38

ALK, Matelal
Superintendent of
New Customs House,
Ballard Estate,
Bombay-38

B.S. Bawisi

-Superintendent of

New Customs House.
Ballard Estate
Bombav-38,

Ad. Jatnani
Superintendent of
New Customs House.
Ballard Estate,
Mumbai-~38

Deleted

Deleted

P.W. Kulkarni
Superintendent of
New Customs House,
Baltlard Estate,
Mumbai- 38

Deleted

Customs

Customs

Customs

Customs

Customs

Customs

Customs

Customs

Customs
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26.

27.

.28,

29,

30.

31.

33.

34,

'N.C. Mangalani . -

Superintendent of Customs
NeW'Customs~HouSe, e

‘Ballard Estate;
‘Mumbai-38 -

K.R. Desai -
Superintendent of Customs
New Customs House,
Ballard Estate,

- Mumbai-38

‘M.A. AR. Antulay

Superintendent of Customs
New Customs House, '
Ballard Estate,

Mumbai-38

B.C. Karanje
Superintendent of Customs
New Customs House,
Ballard Estate,

Mumbai-38 '

A.V. Sen
Superintendent of Customs
New Customs House,
Ballard Estate,

Mumbai-38

W.S. Borkar
Superintendent of Customs
New Customs House,
Baltard Estate,

Mumbai-38

S.R. Gaikwad
Superintendent of Customs
New Customs House,
Ballard Estate,

Mumbai-38

S.R. Dhabole
Superintendent of Customs
New Customs House,
Ballard Estate,

Mumbai-38

S.S. Pawar
Superintendent of Customs
New Customs House,
Ballard Estate,

Mumbai-38

V.Y. More _
Superintendent of Customs
New Customs House,

Baltlard Estate,

Mumbai-38 '

M. Sankara Rao
Superintendent of Cusioms
New Customs House.
Ballard Estate,

Mumbai-38

.
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39,
s4p;
a1,
42,
43. -

44,

LA La] i e Ty

.,j:{Super1ntendent of Custom1

s NeW - Customs” House,}A,fg”
- .Ballard’ Estate,:g[gﬂ”-"
”'Mumba1-38 R

",C K- Thankappan - o
~ Superintendent of Customs._
.~ New Customs House,

. Ballard Estate, :
'jMumba1—38 T

]»[W{{ Samue] Varghese S
. -Superintendent of Customs;;7
© _New Customs.House, -
-~@§fBa11ard Estate,="

' Mumba1~38

'M N. Ramaswamy

Super1ntendent of CustomS“f

- New Customs House,

Ballard Estate

:Mumba1~38

N. K Chel]aram
Superintendent of Customs
New Customs House,-

"Ballard Estate,

Mumbai-38

"G. Sivasubramaniam

Superintendent of Customs
New Customs House,

Ballard Estate,

Mumbai-38

P.N. Baharudeen

Superintendent of Customs
New Customs House,
Ballard Estate,

Mumbai-38

S.P. Mohammedetty o
Superintendent of Customs

New Customs House,

Ballard Estate,
Mumbai-38

‘R.  Kaliamurthy

Superintendent of Customs
New Customs House,
Ballard Estate,

Mumbai~38 '

. K.C.. C. Raja

Superintendent of Customs (Retd)
No.2, Chithanya Apartments,
Ponothroad

Kaloor.

By Advocate Mr. M.r. Suresh for R 1-3

By Advocate Mr. Vellayani Sundararaju tor R-

By Advocate Mr. S. ‘Chandrasenan for R-45

Respondents

& 38



oo,6.o :
The Applications having been heard on 20.6.2002 thi@
Tribunal delivered the fo]Jowing on 10.7.2002.
| ORDER

HON'BLE MR. G. RAMAKRISHNAN, ADMINISTRATIVE MEMBER

As the issues involved in these two Original
Aplications were similar, they were heard together and are

covered by this common order.

0.A. 349/2000

2. Appticants, two in number aggrieved by A-5 order
dated 22.9.99 issued by the 4th respondent enclosing the
revised seniority list of Preventive Officers as on 1.3.78
and A-6 circular dated 15.3.2000 enclosing therewith the

revised seniority tist of Superintendents ot Customs

N

(Preventive) as on 1.1.95 1{iled this Original Application

seeking the following relietfs:

(1) Cail for the records leading to the case

(ii) Declare that the i1ssuance of Annexure A5 and AB
is totally arbitrary and illegdl in so far as it
revise the seniority of respondents 5 to 8 above the
applicants.

(111) Direct the respondents to issue notice to the
applicants and afferd them an opportunity to
represent against the re-fixation of the seniority as
contemplated Annexure A1 and A4 and to take a
decision afresh in the matter.

(iv)To pass such other reliefs as this Hon’ble
Tribunal may deem fit and proper in the circumstances
of the case

and

(v) Award costs.

3. The first applicant was appointed as Preventive

Cfficer by direct appointment en 2

~1

29,78 in the Customs
House, Cochin and was contirmed in that grade on 1.12.77 and
promoted as Superintendent of Custome (Freventive} on 1,868,911,

The second applicant was zppointed as Preventive Officer by

direct recruitment on 25.9.75 and was confirmed in that grade
N




N

- on 1.1.78;ahd was’ promotedfvasf*SUperintehdent‘ of Customs

(Preventive) on 2.4.92. Accérdihgvto thém the 5th respondent

who was working as Preventive Officer Grade-II at the Customs

House, Bombay for about 11 years was transferred to Cochin at

his request on. 3.3.75 on ]oséfoffseniority.’ Onfthe basis of
A1 cireulr dated 12.5.58 issued by the Central Board of

_Excise and Customs’ the  5th heépondeht fépresehted to the

authoritieé-concerned;seeking benefit of three years of past

service for the purpose of:iseniority in the Cochin

Collectorate as his transfer was made priOﬁ to 20.5.80‘ On
rejection of his claim, he filed OA NO. 1182/95 before this
Tffbuna1. This Tribunal passed .A—é ~order dated vé9.8.97.
Appiiéants claimed that in fhis O,A..'fhe.applicanfs who
would have been affected by the.revision ofbseniority wwhich
was claimed through the ©O.A., were not madg parties.
Aggriéved_by A2 order the applicants approached the Hon’'ble
High Court of Kerala by filing OP‘NO. 19602/97 seeking to
stay and quash Annexure A2 order. In the meanwhile, while
the OGP was pending 1in the High Court of Keraia, the first
reépondent issued A3 letter dated 20.10.98 according to which
the Boards decided suo moto to grant the benefits of
clause-(1) and (ii) of 1958 circular to a11"simi1ar1y
situated_Group—C officers under the CEBC who were transferred

before 20.5.80 to ensuring that all those who would 'be

édverse]y affected were given due notice and their

representations considered before revising their seniority.

"The Hon’ble High Court disposed of the O0.P.by A-4 order

datsed 9.8.99 directing the third respondent hersin to adopt
and implement A3 order also in the case of the applicant as
expeditiously as possible at any rate within a period of

three months from the date of the judgment . The 4th

respondent issued A5  order dated 22.9.90 along with the

seniority list of Preventive Officers as on 1.3.78. By A6
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3 arb1trary and 1l1ega1 and had been -issued vin. vio]ation of

wnutesl‘and; 1nstruct1ons conta1ned 1n A3 and in vwo]at1on of

S

”1the pr1n01p1es of natura1 Justzce. Vfitﬂ1na alsol subm1tted

fthat 1nsp1te Qf}fa: spec1f1c' d1rect1on 1n A4 ]udgment the
exapp]1cants were not- ngen any not1ce before the1r seniorﬁty

_was reV1sed

4. Respondents.-1 to 4 f1led reply statement res1st1nq
-the claim of the app]1cants. oIt Was- submitted that ~the

'app11cants in 'OP No. 19602/97° were put on not1ce and it was

only after they fw]ed the1r 'representat1ons,‘ AS “order was

passed; They specifically eubm1tted that the submission of
the applicants that the 'seniotity ofv the app]icante were
altered wtthout being giyen an opportunity of being heard was
wrong and the 0.A. was liable'to be dismissed. The matter
relating to fixation of senhiority was examined by Hon'ble
High Court of Kerala in OP NO. 1070/98 heard along witn oP
" No. 15336/98 and 19602/97. OP No 1070/98 was fitled by'the
Department whereas OP 18602/97 was f11ed by the applicants in
the present OA and OP No. 15336/98 was filed by Shrt ‘A.M;
Sidharthan.'another Superintendent - of Customs (PreVentive),
Cochin. The Hon’ble High Court of Kera]a in its judgment did
not dthect the department to issue any freeh notice to the
applidantst;' In fact the Hon’ble High Court directed this
Department to implement the directions contained . in Board’s
letter within  three months. The applicants in their
representations requested the"Department to postpone from
taking any decision till the disposal of the OP before the

High Court. Therefore refixation had been done only after

e N A A1 T it oty it Beiae @ sk e et BBy L e




: the'H{gH ’Court de11vered 1ts 1udgment th]e rev131ng the

sen1or1ty of Super1ntendents of Customs (Prevent1ve) a review

Departmenta] Promotion Comm1ttee was: conducted according to
the existing rules andvafter that Circular NO. 12/2000 dated

5.3.2000 ° was issued showing the revised seniority of

Superintendents' All the aspects of the Board c1rcu1ar and

‘the )udgments of the Supieme Court were careful]y conswdered

'befor ref1x1ng the sennoraty of the affected persons and the
refixation of the seniority had been done after cons1der1ng
their objections, The question of unsett]ing of all settled

matters -=ixxi did not arise in this case.

5. Private respondents 5 to 8 filed separate - reply

statements.

6. Applicants filed rejoinder and official respondents

filed additional reply statement,

0.A. 156/2001

7. In this Original Application the applicant was

appointed as Lower Division Clerk on 13.12.65 in the Cochin

Customs House. He was appointed as Preventive Officer
Grade-1 by office order HNo.  60/73 dated 10.7.93. He was
promoted as Superintendent on 27.3.91 and had taken charge on
28.3.91. He «claimed that he was senior to the party
respondents - who came to Cochin Customs "House  on

inter-dcmmissionerate transfer. ‘According to him in  Af

seniority list of Preventive Oficet Grade-1 1in the Cochin

Collectorate as on 1.1.86 his name appeared at S81. No. 49
and the party respondents were all far below him. The same
was followed Tor giving promotion in 19921 also. In A2

seniority list as on 1.7.89 the applitcant’'s name appeared at



transfer and f1x1ng of sen1or1ty had been regu]arated by OM

No 9/11/55/RPS dated 22.12. 59 1ssued by the M1n1stry of

Home Affa1rs where1n these transferees after transfer would .
fbé" ranked be]ow the d1rect recru1ts in- the senwortty 11st of

'the transferred Un1t/Co]1ectorate. In 1978 one .of the party_

'respondents namely KCC RaJa p:eferred a representat1on to the
‘department requesttng to give h1m the seniority and ranking
taking into account his previous service rendered in the
other Cotlectorate. The same was rejected by the Department

'by A3 order dated 7.4.81. The said Srt Raja filed OA " NO.

945/93 claiming the benefit of 3 years of past service. The

Tribdna1 directed the Department to'consider his claim. The
third respondent by proceedingsvdated 18.5.94 rejected the
same nhich was challenged by Sri Raja in O.A. 1178/94.
Again the Tribunal directed the Department to consider his
claim The third respondent by ‘order dated 30.6.95 "again
rejected the claim. This was taken up by the said respondent
in O.A.  1182/95, This Tribunal held that in inter
-commissionerate transfer the junior to the ‘applicant was
settled to get the seniority counted and thereupon the OA was
allowed upholding A-5 circular dated'12.2.58 and directed the
respondents:-to refix the seniority within three months from
the date of  the order.. The applicant moved a review
app]wcat1on as he was not a party to the proceeding which was
heard on - 22;7.98 (M.A.276/98). ° The Tribunal held that the
remedy of the applicant lay elsewhere as two OAs were pending
at that time.against A-4 order. The order of the Tribunal
was chalienged 1in the High Court of Kerala in O.P 15336/98
which was dismissed hold that the decision rendered by the

Tribunal concerning the !eckon1ng of service rendered by the

At g [P
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'fhle

i.Inspectore of the'Central Excts ou]d be governed by ear11er
hdec1s1ons rendered by the Patna Bench of th1s Tr1buna1 and
Hon ble Supreme Court and therefore the pet1t1onets p]ea that
Jun1ors c0u1d ‘not be p1aced above-him COu1d not be acceded.
71he app11cant sought to reV1ew the ]udgment " R,P.'- NO.

‘:n16/2000 wh1ch:'1as pend1ng cons1derat1on _?; The Department:
'_thereafter 1ssued AG memorandum ask1ng hwm to cause as Vtowhy'
dh1s sen1or1ty cou]d 'tjﬁb shown at S] dofl 44 in the.
category of Prevent1ve Off1ceis., The app11cant subm1tted A= 7‘
exp]anat1on dated 18. 2. 97 and the: Commwss1oner Ot :customs,
Cochin issued A-8 proceed1ngs dated 22 9. 99 Th1s was
'_fo]]owed by the ‘A-9 reV1sed sen1or1ty ]1st of Super1ntendents
which was issued on the basis of A-8 where1n the app]1cant s
seniority was shown tat S1., 'No; .131;and  changing the
'promotion'date from 27.3.91 'to 4.7t91.‘7_ The applicant’s
grievance"was in ref1X1ng h1s date of promot1on as 4.7.91.
_The apo]1cant s date of promotion was 27. 3.91 'and the same
could not be altered by various office orderS'and judgments.
A-9 was a thue copy: of'fthe Establishment circu]ar ‘No.
12/2000 dated 15.3.2000. Applicant filed A-10 obJectwon
~ dated 6.4. 2000 ob]ect1ng to the alterat1on . of hxs date of
promotion as . Super1ntendent He also cha]]énged the
Jur1sd1ct1on of the Departmenta] Promot1on Comm1ttee to a]ter
the date of promotion as the DPC_wou1d have to consider “the
suitability .of the cand1dates who,were under consideration
for promotion and there would be a date of meeting of the DPC
and the 11st prepared would be acted upon by ,thed Department
for giving promotion. The apptlcanthc1aimed that these dates
could not be altered by any rules orlregutattons as the date
of promotidns naturaily gaVeA finality of the issue of
promotion. A-11 was a copy of the order issued to hjm on
27.3.91. Aggrieved applicant filed this O.A. ~ cha11enging.

A-6. A-7 and A-9. It was further submitted that the
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< appiic;nt h;qxépecfficéllyzstatéd ih Af101the4 representation
dated 6@4;2000.fhat the respondents who were juniors could be
given only deemed dates of promotion for future purpose
without changing the original date of promotion of the
applicant. He produced A-12 corrigendum order dated 4.4.2000
and.~submittéd that 'Anhexure A-12 was issued just prior to
Annexure A-10. Based on the earlier.order.the Central Board
of Excise and Cuétoms-issued'Af13 revised seniority list of
Supefintendents who were working in the Cochin Customs House.
The applicant was shown at S1. No. 6 in A-13. 1In A1l India
seniority list held was at S1. NO. 474 which was altered as
S525A showing his date of promotion as 4.7.91 as against
27.3.91., The sdid proceedings on the face of it was
inaccurate, incorrect and opposed to law. Respondents 4 to
44 had now superceded the applicant. Under such
circumstances the applicant sought the reliefs mentioned
above, According to the applicant if the date of promoticn
was correctly fixed applying the dictum in Damodar singh’s
case, the applicant would lose only 3 places and not 51
places. There was total misapplication or ma]app]ication_ of
the principle 1laid downh by the Supreme Court., The period of
service rendered by the juniors in  various Collectorates
prior to their transfer were not furnished to the applicant.
Until and unless those dates were given and a chance was
given to the applicant it could not be said that there was a

fair opportunity given to the applicant.

8. Respondents filed reply statement resisting the claim
of the applicants, It was submitted that A-9 and A-13 were

the result - of the outcome of the Hon'ble Supreme Court's

order in SLP No. 6734/98 dated 31.3.98, In compliance with
Hon’ble Supreme Court's judgment the Board issued direction

in their R-~1 letter dated 20.10.98, It was submitted that

T e
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since seniority of . officials  had ﬁaTready‘vbéenﬁvfixed as

'Preventﬁve°0ff{cers,'aftef.'examihihg’ their objec?ions, no

further obiections were‘_calTed for"since the iseniority
positions were already settled.: 1he Hon b]e High {Court in

its. judgmeht 'dated»'dated 9 8. 99 also dlrected the Customs
- Col]ectorate to ddopt and 1mplement R -1 orderdatedlzo 10. 98

‘_Accord1ng to the existing - 1nstructwons: a ReV1ew[ DPC was

o e L _ . .
convened for cons1der1ng the promotvon’of Prevent1ve Off1cer5'
as Superintendents on the basis of the revwsed sen10r1tv list

of Plevent1ve Offwcers “The ReV1ew DPC had con§1dered for

|

‘promotion fon the vacanc1es Wthh ex1sted for. eachjper1od and

gave promotion to officers 'acccrdihg to  the. | senioriyt

- -cum-fitness basis on the basis of the revised SQniority of

Preventive Officers and hence the applicant’'s | date of
!

appointment as Superintendent ' had to be 'cHanged and

acccrding1y his seniority also changed. Thej further
| (

submitted that the impugned  A-9  and A-13 orders are not

arbitrary, illegal and discriminatory. !

|
|
f

g, - The 45th respondent filed separate reply |statement.

According to  him the applicant did not héye any fega] claim
. |
that he should be given promotion from a pantwcula: date

Respondents 4 to 44 who had been shown as +raaneree< to
Cochin Customs House wefe hot ‘at all so. Responde%t NO. 37
and 33 were direct recruits‘vin tHe>'cadre.foPreventive
Officers_in the vacancies set apart for Schédule '?astes_ and
Scheduled Trjbes‘v in thé .Cochin Customs Housé. Their

placement in the seniority list  could never be challenged
since their position was fixed aé pber reservation poster. AZ
was the senﬁority list ot Preventive Officer! in Cochin
Customs House. Excepf respondents 36; and 37 no%e of the .

respondents showh in  the OA appear in the senibrity lTist.

: !
A1l the averments stated in the 0.A. were contrary to-facts.
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spec1f1ca11y state

fthat: representat1ons 1f any shou]d be addressed to the Joint

Comm1SS1oner of Customs (P&V) on or beforetaoth March, 2000.

Annexure A 11 isffa promotion:order'of Preventiye Officers

1ssued on. 27 3 1991, It 1was}vissued at a time  when a

-sen1or1tyr11st3 'rnot - properly: Cthtituted éxisted. The

app11cant cou]d not clalm that he wou]d be el1gwb1e for 'the

date of promot1on as in A- 11 A~ 13 is the direct consequence
of the proper f1xat1on of sen1or1ty to the officers who were

transferred on inter- col]ectorate transfer Many ”cf such

off1cers were denied the1r el1g1b1e 3 years service in their

former collectorate while fixing up sen1or1ty App]icant was

enjoying an unmeritted placement in the seniority 1list in

this regard. The O.A. was devoid of merit and was liable to

be dismissed.

10. Applicant filed separate rejoinder to the replies

filed by the respondents 1 to 3 and 45.

11. Officta] respondents filed additional reply statement

and'applicant filed additional rejoinder to additional reply

statement,

12.  Heard learned counsel for the parties.

13. Shri N.N. Sugunapa]an, learned  counsel for the

applicants in both the OAs . "™txXxxx XXXXXXXXXXXXXXX:" took us
through the factual aspects and submitted that as the Review

Petition filed against the judgment of the Hon’ble High Court

of Kerala was pending, he was not seeking any relief against

the 5th respondent in O.A. 349/2000. He submitted that the

ot s B
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grwevance of the app11cants in. 0 A 349/2000 was that they

had not been gvven an opportun1ty to state the1r case before

~the 1mpugned orders A-5 and A- 6 were issued and the case of

the app11cant in OA No. 156/2001 was that the applicant’s

date of appointment to the cadre of ‘Superintendent was

‘changed without ;affording 'him,'ah’ODQOrthify to state his

case against the revision.

14, Shri C. Rajendran, SCGSC and Mr. M.R. Suresh,
learned counsé} for the official respondents in the two QAs

respectively Shri Rafendran‘ SCGSC and Shri M.R. Suresh took

us'through the reply statements and reiterated the points

made therein,. Shri Chandrasenan learned counsel for

respondents 5.to 8 in 0.A. 349/2000 submitted that even

though the counsel for the applicants submitted that the
applicants had no grievance against respondent Mo. 5 in that
O.A. (R-45 in 0.A. 156/2001 ), the'intention ct filing this
OA was only to delay the benefits whfch had been obtained by
the 5th respondent after prolonged litigation . These OAs
had been filed with the ulterior motive of protracting the
implementation of A3 Board orders and the execution of  the

orders in 0.A. 1182/95 of this Tribunal. The seniority of

'the,app1icants and respondents had already been settled and

made clear when A3 order was issued and A3 was not being
challenged. As long as A3 drder'was not'being challenged the
applicants did not. have any cause of action to challenge A-&-
order in O.A. , 349/2000. Similarly the abp1icant in OA
156/2001 could not have a cause of action as long as he had
not challenged Ext. 45~-A (AnnexureIAS in OA NO. 349/2000).
Annexure A6 circulayr was a copy of the memo dated 3.2.9¢9
issued by the 3rd respondent to the applicant in the matter
of revising the seniority of Superintendents of Customs. 1t

was open 1o the applicant to give tepresentations if any.
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Annexure A 5 was*1ssued afteh 1ssu1ng not1ce

:;to all conderned;and after cons1der1ng the1r ob]ect1onsr The

vviHon b1e H1gh Court dwrected to ;1mp1ement A3 " order of the.
:i;second respondent :.1Th Revxew pet1t1ons saxd to have been;
‘ff11ed by the app11cants had not yet come‘ﬂuﬁ"for  admwssnon,‘
jAs regardsv”the: app11cant in O A. '156/2001.1t.was'submitted;
‘that since A-9 was 1ssued %n'accordance W1th R- 45  thé"Boardf

was: perfect]y justified in issuing A—13 A1l India sehioritx

list of Super1ntendents of Customs as on 4 11.97. Hence R—4$
S
stands without challenging the_‘consequent1a1. refiXatioq

namely A-9 and A-13 were'perfeétly in order. 'In Annexure A-8

the respondent No. . 45 was shown at S1.No. 47 1in th%
seniority list of Preventive Officers as on 1.3.78. The
applicant in O.A. 156/2001 was at  S1.NO. 63. Thereforég|

f

when the DPC considered the Preventive Officers for promotion

N

to the. post of Superintendent, a person who was placed at 37!

NO. 47 had to be assigned a vacancy that arose in accordanagt

with his ranking in the seniority list. When vacancies weré

L]

given in this order the 45th respondent was promoted in thb

A4

vacancy that arose on 27.3.91.‘ This will be clear from. A#
and the 45th respondent is at S1. NO, 47 in that aen1or1ﬂy

list. He had been given legitimate placement 1in accordande

_ i

with the seniority as would be seen from A-8, ' %
| |

!
15, We have given careful conS1derai1on to f%e
subm1331ons made by the 1earned counsel for the: parties ahd

the pleadings and have perused the documents brought ®Hn
. !
record. :

|
16. From a perusal of the documents brought on recor Ind
consideration of the submissionhs made by the learned counZe]

for the applicants we Vind that the applicants in these 'tiwo

N e o sy e i S . ;
!
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o;As.j:have;hoifchalienged*Aas ofaer'détéd’26.1o.98\issued-by.

the Government of Ind1a What had been 1a1d down| in this

order ie the same as 1a1d down by this Tr1buna1 1n\0 A. NO.
1182/95.  The app11cants ' ReV1ew‘ App]woatwons before this
.Tfibune1 »ae ~well -as thelr OPs in, the Hon b]e quﬁ Court of
- Kera]a dad not succeed o In fact the-Hon=b1e H1gh }Cour .'of

Kera1a d1rected the Department to 1mp1ement the d%:e-ct1ons

conta1ned in A= 3 order wwthwn Three month° of the dﬁte of the
date of Judgment l
17. ~ “That epart T owe find the officiéf reepon!ents had
 iesued notice to the app]wcancsoursuant to A3 orders l:of the
Govt . of India dated 20.10.98 by R-5(A) memo date? 3.2.99.
We also note that representatione were 'subm1tted by the
applicants in both the OAs as could be seen from A-8 in 0.A.
156/2001 and AL in OLA, édﬂ/QOOOJ In tne Tight ‘of this

factual position, we do not find any substance in the pleag of

the applicants in O.A. 349/2000 that they had not bden given
any opportunity to represent their case. Regarding the
ground advanced by them that pursuant to the order of the

Hon’ble High Court of kerala in OP NO, 19602/97 they| had not

been given an opportunity to explain their case, we hote that
the operative portion .of A4 judgment of the Hon’?]e High

Court of kerala as follows:

|
i
|
|

4. - Now, the «counsel on both sides subﬁit that
notW1thstand1ng the iudgment rendered in thi§ case,
Ext. - RI(L) produced by the 1st respondent is

app11cab]e to all’ the petitioners in these writ
. petitions. That means, the Commissioner has to refix
~the seniority of the petitioners in these ceses in
view of the direction given in Ext. CR1OL).
Therefore, we direct the Commissioner of Customs,
Cochinm to adopt and implement the ext. P1(L) order
also in the case of the petitioners as expeditﬁoiue]y
© 848 possible, at ahy rate, within a period of three
months from today. The Criginal Petitiongs are
disposed of as above. ' l



“the ;udgment dated 9 8. 99 Further we are of the VVIGW that

,1f the app11cants wanted to say any th1ng more than what they
‘had sa1d aga1nst the rev1S1on of sen1or1ty they should have,

'*on the1r own," f11ed further representat1ons. HaV1ng not done

anyth1ng 'after A= judgment t, the Hon'’ ble H1gh Court. of

Kerala dated 9.8. 99 the1r p1ea that they had not been . g1ven
any opportunwty to represent has no force. Thus, we do not
f1nd any merit 1n the plea of the app11cants. in O0:A. No.
349/2Q00 for the reliefs sought for by them. ‘Accordingly, we
are' of 'the considered view that the said OAAis liable to be

dismissed.

18. Now coming to ‘OA No. 156/2001 the applicant herein
had .assailed the change 1in his date of promotion as
Superintendent on the ground that the same had been done
witﬁout giving him any opportunity to represent his case.

Here again we find as already stated,‘that the applicant is

not challenging R-45A order dated 20.10.98 of the Govt. of
India. This would mean that he had accepted hié revised

position in the seniority list of Preventive Officers. From
é perusal of the pleadings we find that the promotiod and
seniority list of Preventive Officers ts done/maintained
Collectorate-wise. With the revision of seniority of
Preventive Officers, promotion to the post of Superintendedt
could-. be done only with a review DPC and this has been done
by the official reepondents. We also find conéiderab]e force
in the submissions made by the 45th respondent that the
applicant had wrongly submitted that the private respondents
1 to 44 -had been transferred to Cochin. This is a factually
incorrect statement which had been admited by the applicant.

In any case as 1long as H-45A is not challenged by the




app]i&ant,  Pfevéﬁtipe Officersi'Whorhad been transferred on
-inter—co1]ectqréte transfef would.'get the vbenefit of the
actual service rendered in the previous Collectorate subject
to a -maximum of three years for the purpose of seniority.

Each of the Co11ectorate/Commissionerate has to revise the

seniority lists of Preventive Officers. On the basis of the

revised position in the seniority  list of Preventive
Officers, the review DPC has to  prepare ‘revised panels of
Superintendents. Such an exercise only will enable the
respondents to decide the dates on which the respective
Preventive Officer would become eligible for promotion as
Superintendent and prepare the correct seniority 1list of
Superintendents, From A-13 we find that this ié what had
been done. In this view of the matter, we find no force in
the claim of the applicant that his date of promotion could
not be changed. He can only get the position which he is due
as per the review DPC. Hié plea that if his date cof
promotion as Superintendent had not been changed so many
Superintendents of other Collectorate would not have
superseded him has no force as he cannot get the position to

which he is not entitled to,

19. In the result, we find no merit in the claim of the
applicant and hold that the Original Applicatiion is liable

to be dismissed.

20. «« In the light of the detailed analysis given in the
foregoing paragraphs, we dismiss the Original Applications

No. 349/2000 and 156/2001. In the circumstanses we leave

the parties to bear their respective costs.
Dated the 10th July..2002.
sd/- © sd/-
K.V.SACHIDANANDAN' G.RAMAKRISHNAN

JUDICIAL MEMBER ADMINISTRATIVE MEMBER
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App11cants Annexukeg'.'

"0.A. NQ 349/2000 |
A1 True copy . of the Circu]ar'NO ”6/97/57—ADmn.III dated
B 12 2 58 1ssued by the CEEC - - :
’.A2' | True copy of the order in OA 1182/95 of th1s Trwbunal
: dated 29.8. 97,, o
A3 True copy of the letter No.1F No. A ‘23024—ADe[III
(CA) dated 20.10.98 issued from the office ofthe
first respondent. '
A4 True lcopy of.{he judgment in OP NO. 19602/97 dated
. 9.8.99 of the High Court of Kerala
A5 True copy of the order NO. 109/99 dated 22.9.99
along with revised seniority 1list of Preventive
Officers as son 1.3.78 issued by the 4th respondent.
A5A  True copy of the OM NO. 845/16/99fEstt. cus. dated
- 3. 2 99. ' ' :
'A6 True copy of the Estab]ishent Circular NO. 12/2000

dated 15.3.2000 as well as reviSed senijority list of
Supdts. of Customs (Preventive) as on 1.1.95 issued
by the 4th respondent.

" Respondents’ Annexures

R1A Photo copy of the nootice F.No. 23024/4/94-AD.111
(A) dated 20.10.98 :

R1B Photo copy of the Memo No. S45/16/99-Estt. Cus
dated 3.2.99. ' :

R1C Photo copy of the representation dated 18.2.99 issued
by Supdt. of Customs (Anto David)

R1D Photo copy of the representation dated 18.2.99 issued
by Supdt. of Customs (EC Prince)

A.156/2001

Applicant’s Annexures

-~ A1

A2

A3

A4

AS

True copy of the seniority list ~issued bythe 3rd
respondent’s office dated 23.1.86

True copy of the seniority list issued bythe 3rd
respondente’s office dated 1.7.89

True copy of the Memo dated 7.4;8d1 issued by the 3rd
respondent’s Office NO. §.45/206/80 Est. Cus

True copy of the order passed by CAT dafed 28.8.97 in
OA 1182/95

~True copy of circular No. 6/97/67-Admn.111-A dated

12.2.58 issued by the 2nd respondent’s office.




A6

A7

" A8

Aa9

True copy of the Memo No. 845/16/99 Estt Cus dated

3.2.99 issued by the 3rd respondent s office tothe

app11cant

f

"True copy of the representation dated 18.2.99

submitted by the applicant to 3rd respondent.

True copy of the order NO. 109/99 dated 22.9.39
issued by lthe 3rd respondent’s office.

True copy of " Establishment circular No. 12/2000

dated 15 3.2000 issued by the 3rd respondendt.

True copy of the obJect1ons dated 6.4.2000 JSmeitted
by the applicant before the 3rd resoondent

True copy of the promotion order No. 42/91 datead
27.3.91 issued by the 3rd respondent’s office.

True copy of the coorrigendum order NO.
1545/16/99-Estt. «cus dated 4.4.2000 issued by the
3rd respondent’s office. :

True copy of revised seniority 1list No., f No.
A-23011/1-A/94-Ad.II(A) (Pt.d) 1issued by the 2nd
respondent dated 17.1.2001 ‘

Respondents’ Annexures

R1

R-45A

R-45(R)

R45(c¢c)

True copy of the No. 23024/4/94-A0 111A dated
2.10.98 issued by Govt. of India Ministry of
Finance, Deptt. of Revenue

True copy of the order NO. A- 2302A/4/94 Ad. III(A)
dated 20.10.98 issued by the 1st respondent.

True copy of the common judgment dt. 19.8.939 before
the HONn'ble High Court of Kerala.

True copy of the order dated 24.10.2000 before the
Tribunal.

CERTIFIED TRUE COPY

Date SO0 R0 8R0S RGN QAR O

Deputy Registrar
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