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The Hon'ble Mr. S;p, Mukerji, Vice Chairman,
The Hon'ble Mr. N, Dharmédan, Judicial Member.

Whgther Reporters of local papers may be allowed to see the J.uddement ?Wé?—/
To be referred to the Reporter or not? e/ ‘ :
Whethe( their Lqrdships wish to see the fair copy of the Judgément? \o

To be circulated to ali Benches of the Tribunal 2N

Bw N

> JUDGEMENT

N. Dharmadan, Judicial Member

A retired Khalasi is the applicant. She
approaéhed'this Tribuna; invoking our jQrisdiction‘,
L der Section 19 of the Administrative Tribunals Act
for qQashing an order at Annexure A-f ihdicating hey
retifamant ;n 2842-1990. (Tﬁe correct date of birth
‘according to her, 15‘25-2-1935'and not 1—éf1932 as
eﬁferad in the serdice-recoras and relied on by the
respondeénts. The applicant came to know of the
mistake when she.recaivéa Annéxure A-1 Prom the

Perma-nent Way Inspector, Southern Railway, on -

v&>*/ 23-1-1990.

~
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2, The quastion_invnlued is fﬁe correction of
date of birth, A certiPi;ate obtained from the St.
George;s.Jacobite Syrian Chureh, Kafingéthira dated
 30¢8-f988 has been. produced for eétablishing her
correctgdqte'of birth as 25-2-1935., She is an
illitarate,uoman and the only document uhich”can be
prqduced, éccording to the appiicant, is the éertificate
from the Church where she was baptised and her mafriaga

was conducted,

3. The respandehts have filed a statement on
28-5-1990 aﬁd a‘replyidatsd 9-7-90.  They are relying
‘GH L Exhibit R=1 memorandum'dated 12-12-1988/15—12;1988
containing dstails of empaﬁélmant of éasual labourers
including the applicant in'uhich the date oP.bir£h of
tﬁa épplicéﬁt is shown as 1-3-1932, The#a is also an
endoresement in Column 9 of Exﬁibiia«R.1'that'the
appliéanﬁ is overaged at the time of the initial
engagement and she is due to retire on 28-2-1990,
Arnexure R-2 is the certificate jssued by Vicar of St.
Thomas Church, Mulanthuruty in which it is sfaged that
the aﬁplicantfs date of birth is 1-3-1932, Further
document relied on by the respondents is Exhibit R-3,
pages 4 and S5 of Service Recorﬁs, wherein the applicant
affixed her thumb impression accepting her date of birth
as 1-3-1932,  In the light of theée docuﬁents the

respondents strenously contended that the applicant's

ceosl



: 3
corract date of birth is 1-3-1932 and not 25-2-1935 as

contended by the applicant in this application,

4, Having heardvthe matter we are faced with the
difficult task of deciding the issue oﬁ the basis of
disputed certificates, onevissaed by the Church Authori-
ties at Karingéchira dated 30-5-1988 produced by the
'app;icant and énother certificate issued by thenviggr

of 5t, Thomas;ChQrch, Mulanthuruthy on 20-4-1988 which
‘was also produced by the applicant herself before the

respondents when her service book was opened.

Se Thé plea of the respondents is tha£ when an
entry had been made in ﬁhs service records, on the basis
of Exhibif R-2 certificéte and it was accepted as
correct by the applicant by aPPixing’har thumb impression
she cannot be allowed to resile from it and take a ¢ _
different stand at this belated hour on the verge of
her retirement, The applicant on the athagihaﬁd
contended thag her service records‘cannot bé relied on
bapause'it'is not preparedﬂand'kapt~by them as per the

rules,

6. In almost all cases where a request is being
made by the public servant for correction of date of
birth there would necessarily be, the difficulty for him

to Pace the fact that at the time of opening the service

cosef
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boakf{he would have signed such register con?irming
the correctness of the entry therein, When this fact
is ppt against such public servant his burden is very
heav? to counter the contentions by_producing authen-
ticated andvreliabls ﬁocuments for acceptance by the
government. Under such circumstances, when mors
documents on the guestion of age come to light it is
incumbenf on the government tu‘canduct a detailed. v~
invest;gation_and enquiry to find out the corfact_

positiong’and come to a Pair conclusion for rendering

justice to'thé public servant. Any such conclusion can
.lsgitimately be arrived at oniy'g?tar giving opgértunity
to the'afﬁqpted party as vell. No such enquiry or
investigation seems to hesve been conducted by the

respondents in the instant casae,

7. .. Neverthless, having :eggrd to the facts and
circumstancﬁs of the case we are not prepared fa accept
thewcontenﬁion of the4ap§licant that E#hibit R-3 copy
of servicerrSCDrd is not a co:réct record prepared and
ﬁgpt by the Railuays,l‘ The raspondents have produced
before us the.ﬁriginal service register. On going
through the same we! are satisfied that this is a
genuine record kept in the ordinary course. Y-This is
not a conca&ed document as alleged by the appiicant,

1V

though it has not been strictly filled up and prepared

in accordence with the relevant rules. e notice the
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the importance of preparing and maintaining the
séruice records of public servants écrupulously
according to rules. It is incumbent upon the
Railways to get the service records written through
‘the employees and in'gernacular if the employae is
flliterate person with the signatufe of thumb impression
as the‘case'may be in the presence of witnessés, In
the instant caseAit is written in Engiish and this
irregularity pointed out in the preparation of the
document is not so glaring as to’uitiate this document
and ue canndt come to the conﬁlusiun thét this is a
document qhich cannot be accapted'as contendéd by the

applicant.

8. In the'métter of correction of déte of birth
"the principlesgenerally followed is that once tﬁe
sarviéa record is signed ihdicaﬁing the admiséion of the
concerned employee that the cailents therein are cofréct,
itaéggradlcorragged/gg?ieg:eggasggg?s of some authentic
recor&s like egtries in School records or birth ;egistar.
Invariably this is being done only to mete out justice

in deserving casaé. ‘ Kerala High Court in Eapen V.

Union of India and others, ILR 1977 (2) Kerala 436, held

as follous:

"g, While it is perfectly understandable that
once the date of birth of a Government servant

[ has been recaordsed in the service bogk, requests

for correction of such entry should not gemerally

oooo-/



be encduragéd, gﬁéebialiy when such.fegde;ts
are.made at a belated stage, even -Note-S.té Rule
56 indicates that in exefcising due strictness in.
'rggard to the grant of sucﬁ requegsts for correctibn,b
the attitude is not to be one of wooden rigidity )
but it shog;d, on the other hand,  be ane susceptible_
of sufficient Plexibility so as to mete out justice
'ih trql&,daseruing casesruhére it is proved beyand
doubt that the existing entry is vitiated by a
clerical mistake....." ;

g. ‘A?ter analysing'Suprame Court decisions in State
of Orissa V.-Dr.(miss) Binapani Dei, AIR 1967 St 1269 and
State of.Assam V. Daksha Prasad Deka, AIR 1971 st 173, the
ﬁrissa High Court laidhdoun the follouing,prinbiples'in

Laxman Swain V. m.D..of .Steel:Authority of India Ltd;

Rourkels,” 1985(2) SLR 225,

‘"..;%hn analysis of both the aforesaid decisions of
~_the Supreme Court, the following principles’

emerge.

(i) Both the employer and the employes can
- dispute the date of birth available on the
service record of an employees meintained by
the employser. : - '

(ii) The employer is to resolve the dispute

(iii) uhere the employer seeks. to change the date
of birth advancing the same resulting in
the employes reaching of the age of Superann-
uation earlier, the employee concernsgd .must
be informed of the case of the employer and
the evidence in support of the same and the
employse must be given fair opportunity by
the employer to meet the svidence and such
a case before an adverse decision is taken

| -by the employer.

(iv) Where the employee seeks to change the date
of birth to gain advantage of a date of
superannuation later then the date available
from the service record, ordinarily the
employer should givo)the employee proper
opportunity to prove his case and should
' give due consideration to the evidence brought

before it.

(vb The date of reaching the ags of Supérahnuation
must be determined on the basis of service

oo/
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‘record and not on what the employee claims
. unless the service record is first correct.”

10. Recently the Supreme Court considering the
.quegtion of alteration of date of birth in the light
of the prouisions of AP Public Employment (Recording
and Alteration of date of birth) Rules 1984 held as

follows:

"....In substance Rule 5 lays down that the

pending applications of the employees for

alterations of date of birth shall be decided

on the basis of age as recorded in the School

and College records. Thus if on the date of

~entry into service the date of birth of an
employee was recorded in his serﬁice book on
the basis of his age and recorded in the School
and College certificates in.that event, the date
so recorded shall be treated to be correct date
of birth. Houever, if the date of birth recorded
in the service book at the time of entry of an

- employee is not based on school or college
records the Rule 5 does not operate as a bar to
consideration of other relevant materials in
determining the date of birth of the-employee..”
(Govt. of Andhra Pradesh and another V. M. Haya
greev Sarma, (1990) 2 SCC 682). -

11, In the instant ﬁase, the applicant hag not
pfoduced'a copy of the ralevant extract from tha Registrar
maintained under Bifths; Deaths and Ma;riage Registration
Act 1886 to préve‘héx correct date of birth nor did she
produce any certific;te from other authoritias-mhich

can be equated with school certificats, However, she
being an illi?erate u0man/producad pe;tificates,From the

Church. She had produced tuwo certificates from the

coend
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authorities of two Churches. Thus the dbcuments.before
us give contradictory dates, - Since the applicant hersself
had produced both the certificates shs éannot be allowed
to choose betwsen the two, The earliéf csrtificate
Exhibif R=2 produced by the appl{c;nt alons can.be
accepted as a documénf giving corréct.dstails regarding
the date of birth of the applicant, If as a matter of
fact this uaé not = correct the applicant would have
objected to the statements in memorandum when it was
% published in 1988. 1In the light of the above facts
and qircumstances of this case, we accept the certificate -

at Exhibit R-2 as correct.

12, In the result, we are of the view that there is
no merit in this application. IAccbrdingly we dismiss

the same, There will be no oxder as to costs.

g 1 254
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' (N. Dharmadan)‘o‘ll'q (5.0, Mukerji)
Judicial Member Vice Chairman

10-12-1990



