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Sinée common questions of law, facts and reliefs
are involved in these two -applications, filed under
Section 19 of the Administrative Tribunals Act by two
;x-servicemen reemployed in civilian posts, "they are

being dealt with by a common order as follows,

3

2. In the first application,0.A No.3/89, the applicant
(hereinafter referred to as 'first applicant') who has (
been reemployed as Postal Assistant under the Post Master ;
| _ ' ,/’/
Y%/’ . General, Kerala Circle, has praysd that the impugned .
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order dated B8,9.86 fixing his pay at R,260/- in the

. o , o
ecale of Rs,260-480 with-effect from 29,11.83 and at

Rs.268/- with effect from 1,11,84 and the 0.M dated
5th July, 1988 fixing his pay at the minimum of the pay

without any advarice increments —
scale at fe. 260/-/on the ground that this pay plus pension

and pension équiv:;;ﬁt of gratuity is morelthan the last
pay of fs.400/- drawn in the Afmy should be set aside.

He has also c¢hallenged the circular dated 30,12.85 at
Annexure=VII 'clarifying 'that advance increments td re-
employed Ex;serVicemen should bé given only where there
is any hardship, i.e, when pay plus pension and pension
equivalent‘;f gratuity, whether ignorable or not, is
less than the last pay drawn before retirement from the
- military. He has further prayed that in fixing his pay
in the post of Postal Assist;pt from the date of his
reemployment on 29.11.83 he should be declared to be.
entitled to advance increments for each completed year
of his past military'saryice. The applicant in the T
second application, 0,A 15/89, (hereinafter referred to

as the 'second applicant') who is also’an Ex-serviceman
ré-employed as Postal Assistant with effect from 5.5.82,

in that application dated 28,12.88,filed under Section 19

of the Administrative Tribuﬁals Act, has prayed that the
impugned order dated 4.9.86(Annexure-II) fixing his pay

at the minimum of f&,260/- of the scale of R.260-480

i thout any advance 1ncraments for hls service in the ;
Air Force and directing requery of pension relief during
the period of reemployment, fhe circular dated 30.{2.85

] . i

at Annexs re-=X which is the same as Annexure-VII in the
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first application and the 0.M dated Sth July, 1988 .

vithout advance increments
fixing his pay at R,260/- per montl/ since this pay plus

‘\/.

pension and pension equivalent of gratuity was more than

his pre-retirement pay in the Air Force, should be set
aside, His further prayer is that he should be declared
to be entitled to advance incfements for each completed

year of service in the Air Force with effect from 5.5.82

‘when he was re-employed as Postal Assistant, ‘The brief

facts of the case are as follows,

3. Thejfirsp applicant was in the Air Fprce from
4,11,65 to 30.11.80. His pre-retirement pay in the Air
Force waé fs,400/~- per manth and he was in receipt of a
pension.of Rs.187/= from ;hefAir Force for his military
service, The pension equivalent of gratuity was %,20.,17.
He was reemployed as a Postal Assistant with effect Frap
29,11,83 in the scale of R,.260-8-300-£8-8-340 -10-360-12~
420-EB =480, 1In the Air.Force he was working in posts
equivalent or higher than the post of Postal Assistant
for sleven years. His grievance is that contrary to

the orders of the»Government of India dated 25.1&.58

he was not given gne increment for eacﬁ completed year
of military service in equivalent or higher grade , but
his reemployment pay was fixed at the minimum of the

: increment
pay scale at R,260/- with next/accruing on 1.11.84

. &
as per Annexure-I1I, He represented against this denial

on 29,9.86(Annexure-III), ‘His contention is that in
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accordance with<£he basicrinstructions:antained in the

OeM of 25.11.58(Annaxure-1V) normaily the initial pay

on réamployment is to be fixed at the minimum of the pay

scale, but where such fixation causes undue hardship ,

the initial pay may be fixed at a higher stage by granting

.

one incremsnt for every completed year of military servicse

in posts equivalent to or higher than the post in which

"one is reemployed, This D;M also provides that the

total amount of initial pay so fixed and the gross amount
of'pensioh and pension squivalent of gratuity should not
exceed the pre-retirement pay, The applicant further
contends igat for Ex-servicemsn who :etired be fore
attainihg the age of 55 years, the Governmeni of India

as a policy decision directed in the ordsr dated 16.1.64
(Annexure=V) that military aension upto é.SD/- should be
ignored for purposes of pay fixation on reemployment,
This exemption limit was increased to fs.125/=~ of military
pension in the order Qatqu19.7.1978(Annexure v(a)) and
vide the memo dated 8,2,83 (Annexure-VI) the entire
military pension for Non-Commissioned officers like him
was ordainéd to be ignored, Thus when he ués resmployed
as bostal Assistan.t on 259,11,.,83 the: entire amount of his
pension and pénsion equivalent of gratuity totalling

to &;207.17 had to be ignored for the purposes of pay
Pixation, If his military pension is ignored.for the
purposes.oﬁ pay fixation he would beA;ngitlad to a much

higher pay in the pay scale of Postal Assistant than the

minimum, by earning one increment for each year's of

+

T
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military service in équivalent or higher'grade_till

the ceiling of the pre-retirement pay is reached. In

other words, between the minimum of the pay scale of

Postal Assistant of R.260/- and the ceiling of the pre-

retifement,pay of Rs,400/~ the monetary gap~of Rs, 140/ -

would give him the léeway-: of counting military service
‘ B

for increments, He would nct have got the benefit of these

increments if this gap of Rs,140- betueen tge minimum -

of the pay scale and the éeiling of Rs.400/- is not

ignorable

consumed by reckoning hlsLmllltary pension, His plea

is that s;nce his entire militafy pension stood ignored

at theltime of his reemployment, the field was clear

for him for réckoning his military service in equivalent

or higher grade for pufposes of increment. Since, according

to him, he had put in éleven years of service in equivalent

or higher grades in the Air Force , his pay at the time

of reemployment on 29,11.83 should have been fixed

at R.350/= per month which by ignoring his military

pension would be well within the ceiling of last pay

of R.400/- crawn by him in the Air Forcae.

4, ~ However, unfortunately for him the clarificatory

orders issued by the respondenfs at Annexure-VII cdated

for
30,12.85 queersd the pitch against the applicant/drawing

advance lncrements for his military service on reemployment.
a yardstick for recogn131ngc3’
This order pr95¢;lbed/the hardship which would entitle

<

the reemployed Ex-servicemen to get the benefit of advance

increments for military service in accordance with the
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8s a clarification of this 0. m ’
"~ p.Mm of 1958, It laid doquthat wvhere the minimum of : T

tha pay plus military pension and pension equivalent

~of gratuity irrespective of uhether any part oﬁ pension

is ignorable or not, is more than the last military pay

nraun 5y the Ex-serviceman , there cannot be a case

of hardship and no advance 1ncrement uould be alloued.

Based on this'clarification'his'reemployment lnltlal pay

nas pegged down to the minimum of the pay scale of Postal
Assistant at &,260/-.because his case was not considered T
to be s case of hardship on the pround that this pay(ks.260/~)
plus his military pension (Rs.187/=) and pension equ1valent

‘ o not less but
of gratuity@k.20.17/-) totalled upto R.467.17 which vas/

more than his pre-retirement military pay of Rs.400/= “
The applicant has challenged the clarifipationr as
arbitrary and against the provisions of pay fixation

of re-employed persons. According to himithe general el
principle of-re-emplpynent pa& is that re-emplpyment pay

plus pension and pension equivalent nf gratuity should

not exceed the last pay drawn.,  If the pension and

pension eguivalent of gratuity are to be ignored for

' , ‘pay
purposes of pay fixation of reemploymentéthere is no

Q-
reason uhy the initial pay on reemployment should not

be fixed at a stage higher than the minimum of the pay

scale by giving him the benefit of pilitary service ‘
1
" in equivalent and higher grade 80 1ong ‘as the ceiling.

l

of last pay drawn is not pierced. He has also challenged
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the clarificatory order at Annexure-VII as it purports

to takes retrospective effect by advarsely.affecting his
raemployment pay which was to be fixed.long before the
order was issued. He has also argued tha; even on the
basis of the clarificatory order it cannot be said that
the minimum of pay scale plus military pension is more
than what he was getting last iﬁlmilitary service , i.e,
f.400/- because apart from R,400/- he was getting free
food, accommodation, ration, clothing and other
Facilitie; whiﬁh he is not getting on reemployment, These
he has quantified to be worth Rs.1,000/= per month, His
argument is that if these ?erquisites are monetised and
added to the pre-retirehent pay of E.4DO/- it cannot be
said that his reembloyment pay plus military pension

is more than the last pay drawn by him and therefore

he is better off on reemployment than when he was in the

military,

Se The circums tances of the second applicant are

mgfg more or less the same except that he was reemployed

as a Postal Assistant on 5.5.82 i.se, before 8.2.83 when

vide the order of tﬁat date (Annexurs-VIII in the second
application) the entire military pension of Non-Commissioned
was ordered to be ignored for fixing their pay on reemploy-
ment, When the second applicant was reemployed the

exemption limit was Rs.1257/=- of military pension vide
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ﬁhe memorandun'of-19.7;78<Aﬁnaxure-v11); The applicaat
was working as a.Combatant‘Clerk in the Air Force ffom.
10;1.67 to 31.1.82., His ﬁilita;y pension was k;170/-;
the'pension equivalent of gratuity was &.iS.ZS and his:
.pfe-rétiremént.pay was fs,319/~, He had rendered eight
years eleven months and twenty three days of military
service in equivalent and higher grades and was thus
entitled to eight increments in the pay scale of Postal
Assistant, uﬁich would have given him aﬁ-initial pay
of reémpioymgnt of R.324/-, Since from his total
military penéion of Rs.188,25, R.125/- was to be ignored
for burpcées-of pay fixation, the non-ignorable part
of.pension was R.63.,25, Since the last hilitary pay
drawn by him was R.319/=, his reemployment ﬁay was
fixed at %,319/- less the-non-ignorable part of
pension of B.63.25, 1.8, K.255.75, The position
changed with effect from 25.1.83 when by virt&e of
the order dated 8.2.83(Annexure-VI1I) his total pension
had to be ignored in fixing his reemployment pay. Thus
the ceiling of his reemployment pay could be RB.319/=-
and he could be entitled to the benefit of advance
increments for.eighﬁ years of his military service
in equiValént or higher grades. But unfoftunataly
again for %im alsq because oflthevclarifiéatory Remo

of 30.12.85(hnnexura -=X) since the minimum of the pay

o
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écalé of &.260/-.plus his‘wi;1£ary'pension(&.170/-)-
plgs'pension'equiyalent of gratuity(fs.18.25) totalling
to k.448.25 was more than th; iést military pay drawn
by him of ®&.319/= his case was not considered to be one
of hardship and his reemployment péy wvas fixed at the
minimum.of-the pay scale at @.260/-; Since the second

applicant alsoc has advanced the same arguments as the

Pirst applicant, it is not necessary to repeat them,

6, The respondents in the First_application have
‘indicated ﬁhat.the question of_granting advance increments
for sach year ;f service rendered befors retirement in a
post not lomer»than the post in which one is rsemployed
is allowed only whers fixing the initial pay at the
minimum of the pay scalé causes undue hardship. The D.G,
Posts in his letter dated 30.12.85 has defined hardship
from the point where pay plus pension plus pension
equivalent of gratbity(whether ignorable or not) is
less than the last pay drauwn at the time of retirement.
They have argued that the policy decision in the order
dated 8,2.83 ignoring the total military pension uas.not
intended to‘giveiundue advantage éo the reémployed
pensionsrs, Referring to the advice éiven by the
Department of Personnel and Training(Annexure R1(a)

_ in
of @ha first spplication), it has been stated that/the
D.A‘of 25,11.,1958 the concept of hardship was introduced

~

| to énsura that there was ne® drob in the total packet of



.10.

. pay and pension on reemploynent with reference to pre-
retiremant pay og a pensioner. Uith the O, M of 8,2.83
'uharsby the antire pension was ignored ®"in almost all the
cases the total of the gross pension together(u1th the
‘minimun far exceeded pre-retirement pay. In such cases,
there was no hardship. Tovhave allnued advance increments
by comparing only-tha minimum fofthe pre-retirement pay
yould have entailed double and unintendsd benefit, Hence
a conscious decision was taken that only where pay at the
minimum nlds the gross pension fell short of pre-retirement
pay, it could be considered a case of hardship and grant
of advance fncrement could be considered". They hnva
justified glving advance in¢rements to two Ex-servicemen
unlike the applicants,
named by the first applicant by stating that[ﬁheytad not

optsd for the order of B8.,2.83 of total exemption of

pension, hence the applicant cannot claim equal treatment,

T On ths second application the respondents have
stated that the applicant opted for coming over to the 0.M

of B.2.83,but he was not satisfied and made a representatinn
to reconsider his' case , He moved the Tribunal who directed
the D.G to cnnéider his representation by passing a speaking
nrdar and a speéking order was passed.at Annexure =XIV
affirming the order dated 5.7.88 and indicating why his

pay had to be f%xgd at the minimum o; the pay scala,

l
L

They have cdncahed that he had rendered more than eight

Y
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years of milit;fy ;érvibe‘in quivalant or higher_grades
but by alloying.eight increments his pay on reemplbymént
would be Rs.324/- which would pa more than the last pay
| of-$;319/- draun by him in miiitary aerviﬁa Accordingly
: his'pay was fixed by taking into account fhé non-ignorable
 part of pension anﬁlrefixed‘at the minimuq,of the pay
scaie bécéuse that bay plus pension and pension equivalent
of gratuity was more than the last pay drawn by him in
the military. The respondents.have not answered the
point raised by the appliéants that if the non-moneta;y
portion of tﬁeir emoluments which they were getting
as perquisités are taken into account, the ceiling
of the last ﬁay drauwn in military service would be
ﬁuch more than what they were getting in monetary
terms,

8. We have heard the arguments of the learned .
counsel for both the parties and'gone tﬁrough the documents§¥
carefully, The short point in these cases siﬁply put

is this. For reemployed persons the general principle

is that pay on reemployment plus gross pension should

not exceed the last pay drawn., UWhere it exceeds the

lasf pay.qraun'the basic bay on reemployment is reduﬁed

so that the reduced pay plus gros$ pension is equal

‘to the last pay draun, In certain circumstﬁnces

the reemployed pensionefs are alloyed one advance

increment For.each completed year of service in equivalent*i
or higher grades rendsregd before retirement. But again»

the reenploymeﬁt pay with advance increments plus .
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grossvpenaion,ahould not axceéd the last pay drawn and o -
" to that extent the édvance increments are reducéd in full
or in bart. ‘In case of“Eg-servicamen who retired before
aftaining the agé‘of 55 years, in order to,céépensate

" them fof'prgmature retirement’and.in recognition of

‘their services in the Armed Forces for the protection

of the country, part or the uhole'of the military pensibn
has been ignoréd for the purposes of fixation of their pay
on reemployment:in tivilian‘posts. That is while reckoning
their.pay'op reepploymbnt uifh advance increments for
their past equivélent service, the ighorab;e part of the
pension is not added to see whether the total exceeds

the last pay drawn before retirement. As a result of

part or whole of the pension being ignored, they become

entitled to higher pay on reemployment with advance ke

oy

incraménts than if their pension had not been ignored,

The respondents while éccépting.that part or the whole

of pension of reemployed Ex-servicemen has to ﬁe ignoréd
for fixing their reemployment pay at the minimum of the

pay scale, have decided that for the purposses of granting
advance increments on the basis of thei: military service,
the ignorable part of the pension alsc has to be Eonsidefed
and if the minimum of the pay scéle plus the ignorable

and non-ignorable part of pensioé exceed the l;st pay drawn,

they will not be allowed advance\ihcrements even though the

reemployment pay with advanc; increments plus the non-ignorable -
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part of pension (which is hil in“these cases) is far
'lesé tﬁah #He last pay drawn btefore retirement. Thq _
-poiﬁt at issue is yhathqr the pensi;n’uhich is ignored
for purposes of pay fixation on raemploymeht can be
'.taken_into‘account for denying the‘Ex-serbicemen the
benefit of advance increments within the i;mit of last

pay drawn,

" immediately

9.  We are/up against the judgment of & - .

: _ "
Single Member Bench of this Tribunal dated 30,9.1988 in
0.A.K 129[88 énd others , a copy of uﬁich has been appended
as R-1(E)Vuith.the counter affidavit dated 14th Juns,
1989 filed by the respondents in the sepond application,
0.A 15/89, 1In that order it was held that the clarifi-
catory orders issued in 1986 and 1987 categorising cases
of hardship being those where pay plus pension and other
retirement. benefits, whether ignorable.or not, is
less than the last pay draun at the time of retirement
cannot be faulted for purposes of granting advance
increments on reemployment of Ex-servicemen. Ue
respectfully and emphafically differ from the learned
Single membeivjf -, For the purposes of convenience,
the relevant part of the judgmént'of fhe Hon'ble Sing}g

_Mmeer is quoted belou:=

"10, The clarifications issued in the year
1986 and in 1987 have only the effect of laying
doun what has been really meant by the concerned
0ffice Memoranda. They stress that for the
purposs of Fixafzon'of the initial pay at a
higher stage, there must be hardship which can

Il

4
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n arise only where the pay plus pension and
other retirement benefits, whether ignorable or
not, is less than the last pay drawn at the
time of retirement, The submission of the
counsel of the applicants is that when pension

- or a portion thereof has been directed to be
ignored by the Office Memoranda of 1978 and
1983, it should not have been taken into account
as has been done in the clarificatory letters.
I do not see any merit in the submission, Merely
because the initial pay fixed is lower than the
pre-retirement pay, it cannot be said that there
is hardship, for the re-employed Government servant
is enabled to draw pension, which when taken
dlong-with the initial pay that is fixed on re-
employment will be far in excess of the pre-
retirement paye.

"14, It was argued by Advocate Mr.K.R.B Kaimal

on behalf of the applicants in 0.A 231/87 that the
clarificatory order of 1987, even if acceptable,
can operate only prospectively., It was submitted
that by a subsequent administrative instruction,
the benefits of an earlier administrative instru-
ction cannot be deprived with retrospective effect,
Reliance was placed on the Judgement of the
Supreme Court in C.Singhad Vs. Director General,
Armed Force Medical Services(AIR 1972 SC 628).
That was a case where the condition of service

of an Army Officer was altersed to his prejudice

by a subsequent Army instruction with retrospective

effect, which was held to be bad. The decision
has no application to the facts of these cases.
As regards re-smployed pensionsrs, how the
initial pay is to be fixed has been laid down
in the O.M dated 25.11.1958, The subsequent
Office Memoranda issued in 1978 and in 1983
provided for not cmmpuﬁing portion‘of the
pension or the pension.in full in the matter

of the ceiling prescribed by the 0.M. of 1958,
On the question of the fixation of pay at the
initial stage of tne scale of the re-employed

__.\JV?‘ - g
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"hoat, there has aBsolutely been no alteration,
So also by the later Office Memoranda, -no diangs
_has been made in the principle to bs followed
in fixing the initial pay at a higher stage
in case of undues hardship. The clarificatory
orders have only laid down what has actuélly
been intended and it has been dome on consult-
ation with the Department of Personnel & Training.
By no stretch can if be said that the clarifi-
catbry letters have the effect of subsequent
instructions vafying or altering the earlier
instructions on the subject to the detriment

_ of the re-amployed pensioner,®

10. First]and foremost we do not agree with the
orders df_ﬂQBG-and 1987 cannot be passed as innocuously
clarificatory in nature. Referring to the so-called
clarificatory order dated 30,.12.85 at Annexure-VII in
the first application, the -respondents in their counter
affidavit dated 12th April, 1989 enclosed the.advice

of the nodal Department of Personnel and Training at
Annexure R-1(a). The relevant portion of the advice

is quoted below:=- |

" In OM dt. 25.11.1958 the concept of hardship
was to ensure that there was no drop in the total
packet of pay and pension on re-employment mk&R
with reference to pre-retirement pay of a
pensionar. With the issuance of Ministry of
Defence OM dated 8,2,83, the entire pension
being ignored in almost all the cases the total
of the gross pension together with the minimum
far exceeded pre-retirement pay. In such cases,.
there was no hardship. To have allowed advance
increments by comparin only the minimum to the
pre-retiremenE ay uou?d have entailed double and
unintended bene%i%. Hence a conscious decision
uas taken that only where pay at the minimum plus
ension fe short of pre~retiremen

6 Qross
- pay, It could be considered a case of hardshIE
and nt of advance increment could be cons dered.
(T O LET)

clearly
The above will/show that defining hardship was . . effected

NP not in the process of a clarification, but in the expression
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- of "a coﬁscioug decision® th&t where the minimum of LT
‘the pay'scale on reemployment and gross pension fell

short of the last pay drawn before retirement, only then

' ‘ . granting
hardship cap be presumed for the purposes‘onadvance
. . ) &
increment,

11. If it is a conscious decision which was

promulgated by the circular oFFD.G,P&T dated 30,12,85
by @stablished law it cannot be given effect to thosé
like the applicants who had been reemployed well before
that da£e{ Even the statutqry rules cannot be given
fetrospective effect where it édveréely affect vested
rights. In P.M.Agarwal and others v, State of U.P and
others, ATR 1987(2) SC 128; the Supreme Court held that
even the statutory rules framed under the progiso to

Articlé 309 of the Constitution cannot bs amended or

A

altered ui&h retrospective efféct'so as to take away . 5
or impair vested right;. In Syed Shamim Ahmed v.

' state of Rajasthan and others, 1981(1) SLR 100, it

was held that the Government is not entitled to resile

from its own circular, The basic order of 25th November,
1958 (Annexure-IV in the first aﬁplication) allouws the
fixation of pay of reemployed pensiomers at a higher

stage than the minimum in the following tsrms:-

" . In case where it is felt that the fixation
of initial pay of the re-employed officer at
the minimum of the prescribed pay scale will
causs undus hardghip, the pay may be fixed at
a higher stage by allowing one increments for
each year of service which the officer has

- rendered before retirement in a post not lower
than in which he:is re-smployed®,
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The above is, however, subject to the ceiling of the
pay so fixed plus gross pénsion'hot exceseding the last

pay drawn before retirement, The circdlar of the Ministry’

.

of Finance's dated 16th January, 1964 (Annexure-V ibid)
while raisihg the ignorable portion of military pension

to R,50/~, states as follouws:=

" Quantum of Civil/Military pension to be
ignored in fixing pay on re-smployment - The
Government have had under consideration the
question of raising the limit laid down at Art.
521 and 256 of the Civil Service Regulations
‘consequent on the liberalisation of pension Rules
and the general increase in pay scales on the
basis of the Sgcond Pay Commission's recommend-
ations, It has been decided that in the case of
persons retiring before attaining the age of 55,
the pension as shown below may be ignored in
fixing their pay on re-employment:-

(1) in the case of pension not exceeding
.50 per mensum the actual pension;

(1i) in other cases, the first &.50 of the
pension

Pension for the purpose of these orders .
includes pension equivalent of gratuity and other
forms of retirement benefits®, .

There is not even a uhigper of an indication that the
ignorable part of pension will not be ignored in deter=-
ﬁining the pay on reemployment above ths ﬁinimum of

the pay scalse, The ignorable portion of the pension

is to "be ignored in fixing their pay on reemployment™,
which also iﬁcludes the question of fixing the pay T
higher tﬁan the minimuﬁ of the p ay scalé‘of the re-employ-
ment posg. This tenor and line of policy was reiterated

in the order dated 19th July, 1978(Annexure -V(a) ibid)

o
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when £he<Ignorable part of the pension was increased

to R.125/= and in the order dated‘B.z,BS(Annexura-VI ibid)

| uhbfeAit was increased to &.250/—'for military officers

and to the entire pension for Non-Commissioms d officers.,

The mischief of reintroducing the ignorable part of

- pension for denying advance increments on re—employment

was perpetrated through the circular dated 30.12.85
(Annexure=VII) in the garb of a clarificatory instruction
in the follouwing terms:=

" and say that the Department of Personnel and
Training after consulting the Ministry of Finance
have given the following clarification about the
mode of pay fixation of re-employed pensioner
(Ex-servicemen) while implementing the above 0.M.
The same is detailed bslow:

When a re-employment pensioner asks for re=-
fixation of pay under the 1983 orders, his pay
has to be fixed at the minimum of the scale,

The question of granting him advance increments
arise only if there 1is any hardship, Hardship
is seen from the point where pay plus pension
plus pension equivalent of gratuity(uwhether
ignorable or not) is less than the last pay
drawn at the time of retirement. If there is

no hardship no advance increment can be granted,

3, In the light of the above decision, the
Heads of Circles are requested to review all such
previous case, in which the pay of the re-employed
pensioners has been otherwise fixed under the
aforesaid 1983 orders in consultation with their
IFAs or by the Dirsctorate and report the action
taken thereof",

Not only there was.a denial of advance increments, but the
denial was giﬁen retrospective effect. This, as.ue have
stated sarlier, is even otherwise against good law anq
by the Deqartment of Personﬁel's ouwn showing, was not a
clarifié%fory order but a conscious decision taken subse-
L

queat’tozthe policy of ignoring part or whole of the

military pension of Ex-servicemen,

B e
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12, The theory of double benefit uhi;h the Departmeﬁt
qf. Personnel has ;dopted in their advice at Anre xure R-1(a) e
part ofvuhich;uas‘quoted'in para_10 abovse, hadlalready |
fbeén cdnsidered by a Full Bench of this Tribunal presided
-OVer by the Hon'ble Chairman Mr.Justice Amitav Banerji
in a similar case of Ex-servicemen, In that cass also
the re-employed Ex-seryicemen during the period of re-
employment, uere_being denied not advance increments but
pension relipffeven on the ignorable part of pension on
the plea that on re-employment they are getting‘deafness
allowance on the notional unredﬁced Ful1 pay of the re-
employment post even though their actual pay is determined
by reducing tHe full pay b; the amount of non-igﬁorable
.part of pension, By a majority judgment in T.A.K 732/87A
and ﬁthérs dated 20th July, 1989 to which aone of us
(Shri S.P Mukerji,Vice-Chairman) was a party, it was
held that since the ignorable part of fhe military pension
plays no part in the determination of reemployment pay,
dearness allowance‘paid on tﬁe reemployment pay should
have no effect on tﬁe relief ;n pension :elatable fo the
ignorable part of pension and the questipn of re-~-employed
pensionérs getting doqble benefit of déarness allowance
doesvnoé arise., The Madras Bench consisting oftﬂon'ble

!
|
{

o
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" Shri G.Sreedharan Nair and Hon'ble Shri Srinivasan

.20, . S ' =

in T.A.K 334/87 held that since the ignorable part

"of pension is not taken into account in reducing the

re-empldy@ent pay of the pensioners, in calculating

the aearness allowance, the ignorable ﬁart of the
pension_dqes not play any part'in fixation of pay

énd dearness allowance, Therefore, the situation of
giving dogble;SQnefit of dearness aliouance and pension
relief on.the ignorabla part of pension does not arise,
This approach vas upheld by one of us(Shri S.P Mukerji,

Vice-Chairman) and the Hon'ble Chairman. The following
- S. P-Mukuevs,

, (Siw : ) &
extracts from the judgment rendered by him will be &
pertinent:=

"o, The position however undergoes a qualitative {}

.change if a part-of or whole of the pension is
to be ignored in fixing the effective pay on
re-employment, If the whole of the pension is
ignored, the effective pay on re-employment
becomes equal to the pay of the post., The
ineffective pay vanishes and the conceptual

link between ineffective pay and pension
completely breaks down, The dearness allowance
which such re-employed ex=-servicemen receivss

is 100% related to the effective pay and no
element of dearness allowance can be related

to ineffective pay which he can be deemed to

be receiving in the shape of pension, because
there is no ineffective pay at all, The pension
assumes an independent status untrammelled by
the fact of reemployment and impotent to reduce
‘the pay of the post. In such a situation the
.pension relief which is basically and organi=-
‘cally related to and derived from pension cannot
.be touched by the re-employing authority, Where
+the re-employing authority cannot reckon pension
\for the purpose of fixation of re-employment pay
it will be illogical and irrational to assume
‘that he can touch the pension relief. The _
situation from double payment of relief on pension

e
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nalso daes not survive because Bo part of the -
dearness allowance can be related to ineffective
- pay cum pension as indicated above.

mo., The same 'ratio' will apply where a part

of pension is to be ignored for the purpose of e

pay fixation. In such a case the pay of the

reemployment post is reduced by the amount of

non-ignorable part of the pension yet the

dearness allowance which the reemployed ex-
serviceman receives is given on the reduced

pay as also on the ineffective pay which he is

receiving as the non-ignorable part of the pension,

The dearness allowance however does not cover the

ignorable amount of pension becasse this amount

of pension plays no part in the determination of
the basic pay of the re-smployed ex-servicemen,

in the same manner as if he was not receiving

the ignorable part of pension at all. Uhere .
the ignorable amount of pension cannot be

reckoned by the re-employing authority, he

cannot touch that part of pension relief either,

qhich is relatable to the ignorable part of

pension, Thus I find that the theory of double

payment on the basis of which the respondents

have built up their case of withdrawal or

suspension or recovery of rellef(lncludlng

adhoc relief) on pension of ex-servicemen during
the period of their re-employment, will be valid

only for the non-ignorable part of the pension

and is wholly unwarranted in respect of the

ignorable part of the pension®,

The principle uhiﬁh vas enunciated and approved by the '
Larger Bench was that if aﬁy part of the pension is to
be ignorad for the purposes of fixation of salary on
reemployment, the ignorable part of the pension should
be taken as'non est'as if the re-smployed pensioner is
mot in receipt of the ignorable part of pension and that
pension and réliéf thereon cannot be touched in the
matter of fixation of pay and allowances on the
reemployment post, On that basis we come to the logical
conclusion in these cases also that if ignorabie part

of the pension is not relevant for the purpose{of pay
fixation and is to be consjdered to be‘non est’for that

purpose it cannot be taken into account to determine

4
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vhether there is any hardship for the purposes of
_granting advance increments‘ on tﬁe reemployment Pést.
.Sincg the ignorablq parf ofbpension has no nexus with
fixation of pay on reemployment it can have no nexus
to deteimine vhether thére is ahy hardship in pay
fixation, | '

13. Since the ignorable part of the pensién‘is
extraneéua to the consideration of fixation of pay on
reemployment by the conscious and consiéteﬁt policy

of the Go§ernment in respect of Ex-servicemen, to take

it into account to determins uhethe? fhere is any
hardship in fixing the pay of the re-employed Ex-servicemen
at the minimum of the pay.écale will be like determining
the hardship for tﬁelpurposes of grant of advance
increments by taking into account the ancestral prOpérty
of the reemployed Ex-serviceman or whether he has any
other sources of income, Since the other sources of

income are not taken into account for granting or not
granting advance increments to the re—employed pensioners,
there is no reason why the ignorable part of the pension
should be taken into account td deny him the benefit of

advance increments by saying that he has no hardship,

14, We are impressed by the argument of the learned
counsel for the applicants that apart from the last pay
drawn in military service, the applicants were receiving

various other facilities and perquisites in kind like

3
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free rations, clothing andvfravel facilities etc.

‘uhich fhey afé‘nqt'getting dﬁring re-employment, Ifithe
monetary edqivalence gf ghase fagilities are also added
ﬁo‘the'lgst pay drawn the ceiling of last pay:drgun

~would be gucﬁihigher. Accordingly-té say tﬁat reemployment

- pay with increments plus pension is more than tae last

military pay draun; will be unrealistic as in the reckoning

of the'lagt pay drawn, the'perquiéites are not taken

into account., If they are taken into account reemployment

péy with ingremebts plus pension even including the

ignorable pért could be less than thevlast pay drauwn

including the perquisites., UWe are not taking into account
the real value of the military pay last drawn which uilllv

be much more than its monbté;y'value because of the inflation

factor taking away about 10% of value svery year. Thus f.300/-

e

of military pay drawn three years 2ago will be equivalent to

Rs.390/- if not more at present value.

15. Further the criterion of hardship enunciated

is inequitable also. To take an example, suppoge there

are two reemployed Ex-servicemen who were before retirement
from the military'uere holding'identical posts in the

scale of &.100-360-500. Suppoéé thé first Ex-serviceman
retiréd from the military when his last‘pay was @.500/— and
was granted a military pengion of &,200/- o éuppose the
second Ex-serviceman retired from the same post but

with a pay of R.300/- and was granted a military pension



.24.

" of R,100/=, Supposing both of them are re-employed.

inidentical posts on a pay_scéle'of ks.200-500, The

T
|

Fi:st Ex-servicamaﬁ vho ié in receipt of a military pension
of R.200/- will be given advance increments over and

.‘above k;fUp/— so that his re-smployment pay can go upto
f.500/= which by ignoring and not adding the ignorable pension
of fs,200/=- will not exceed the last pay of R.500/=. 1In accord-;
ance uitﬁlthe clarificatian of Miﬁistry of Finance since the
minimum of the pay scale on re-employment, i.e,R,200/- with
the pension‘of &.200/— is less than the last pay drawn
of f.500/- he will be entitled to the advance increments.
On the otherlhand, in case of the second Ex-serviceman
no advance incremenﬁs will be given to him even though
his pension was only R,100/- because this pension along

with the minimum- of the pay scale of R.200/- is not less than

——re
B

the last pay>draun of R.300/-. The above illustration

will show that betwsen th Ex-servicemen who retired

from identical posts and are re-employed in identical

posts the poorer Ex-serviceman will get pay at the

minimum of the pay‘scale, uhile advance increments will

be given to the more affluent Ex-serviceman, Also it

will be clear that for the second Ex-serviceman the

order regarding ignoring his military pension of fs. 100/~
gives him no benefit at afl because by the clarificatory
order even by ignoring_his{military pension for pay but-not

o

ignoring it for increments his re-employmént pay would still |-

be B&,200/=, While if this pension is ignored even for
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assessing hardship he would have been entitled to get -
_ to reach the ceiling of last pay drawn, °
R.100/= more in shape of advance incrémentgé' It will

d;sd 58 clear that by not ignoring the ignqréble part

of pension for the purpose of advance increments and
hardship, the Ex-serviceman with ignorable pension would
get the same re-employment pay as any civilian pensioner
vhose entire pension ha$ to ba.taken into account for pay
fixation, It uill thus be seen that the clarificatory
order purpprts to uﬁdo the policy of giving some benefits
of reemployment pay to Ex-servicemen who had retired

before attaining the age of 55 years,

16, From the above.adélysis we are conviqced that
for the purposes of advance increments also, the ignorable
part of military pension of Ex-servicemen has to be totally
ignored . In other words, uwhere the wminimum of the pay

. only
scale of the reemployment post pluq[the unignérable part
of military pension does not exceed the last military pay
drauq>the reemployed.Ex-serviceman would be entitled io
one.advanbe increment for each completed year of military
service in equivalent or higher posts., Since we are
differing from the judgment dated 30.9.88 on this issue
given by a Singlé Member Bench of this Tribunal in
'O.A.K 129/88 etc. (Annexure R-1(b)in 0.A.K 15/89), we
direct that these two cases may be refefredrto the

™

Hon'ble thairman for constituting a Larger Bench for

i
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a deéision uﬁethe:‘ignorabie.part df military pension
of re-employed Ex=-servicemen sﬁould.alsp be added to the
minimuﬁ of the pay scale of the r;-employmeht post along
with the noﬁ-ignorable part of pénéion to decuce that
the advance incrementé for equivalent service cannot

be given because the total of the minimum of the pay
scaie of the re-employment pay plus ignorable and non-
ignorable gross pension exceeds the.last military pay
drawn by him as indicated in D.G(P)'s circular dated
30,12.85 at Amnexure-k of the case file No.OA 15/89.
If'theALarger Bench agrees with our analysis, refgrence

to ignorable part of pension from that circular has to be

deleted.

17. So far as the two applicants before us are
concerned since they were re-employed with effect from
29,11.83 and 5.5.82 before the so called clarificatory
circular of 30.12.85 was issued and since we have found
(vide para 10 supra) that this circular was not based on
" any clarification but a conscious decision, the circular
cannot be applied to deny advance increments to the appliéa-
nts, so long as their pay with increments along with only
the non-ignorable part of their gross pension does not
exceed.the last pay drawn by them beFore;ratirement. They
will also be entitled to relief inciuding adhoc relief on

the ignorabie part of pengion during the entire period of
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their reemployment.' In the judgment dated 30.9.1388 of

the Single Member Bench of this Tribﬁnal, extracts of which

V- wan

'have been quotad in para 9 above, held that the orders issued

s
in 1986f87 being clarlfxcatory in nature, the question of

these letters being 1nterpreted as subsequent instructions.

varying or altering the earlier instructioﬁs on the subject
to the detriment of the re-employed pensioners does not

arise., UWe have differed with this approach in our analysis

_in paras 10 and 11 above and shown that these orders were

as a result of a '‘conscious decision'! as indicated by the
Department of Personnel's noting copied at Annexure R-1(a)
in the first application(DA 3/89)., Thus ewea if for the

: &

sake of argument, it is held that for purposes of advance

increments even the ignorable part of pension has to be

taken 1nto account by the 1nstruct10ns of 1985/87, the

same cannot be given retrospective effect so as to deny

the advance increments to the retired Ex-servicemen

‘who had bgen re-employed prior to the issue of the

clarificatory orders,

- and
18, In the circumstances/in view of the difference

of opinion between us and the judgment of the Single

member Bench dated 30,9.1988 in 0.A.K 129/88, the -

Rggistry is directed to refer the following issues
to the Hon'ble Chairman for constituting a Larger

Behch:-

»(a)>_ whether for the purpose of granting advance

increments over 'and above the minimum of the

pay scale of the re-employed post in accordance

0
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with th;'o.n.of.25.11;58(Annexure-IU iﬁ )
3/89),‘the whole dr part of the military pension

of Ex-servicemen which are to be ignored for e -
'thé pufposes of pay fixation ipAaccordance

with the orders dated 16.1.64 (Annexure=-V),

of 19.7.78(Annexure V(a)) and of 8,2.83 | .

v
4

(Annexure-VI))can be taken into account to
reckan whether the minimum of the pay scale
- of the re-employed post plus pension is more

or less than the last military pay draun by

i

the re-employed Ex-serviceman.

(b) If %E%, i,e, if it is decided that ignorable
.pehsion also has to be reckoned for purposes
of advance increments,whether the orderé
issued to this effect in 1985 or 1987
can be given retrospective sffect fo
adversely affect the initial pay of Ex=-
servicemen who were re-employed prior to ' ‘

the issue of these instructions, . SN

19. since a pumber of cases are pending where
the aforesaid two issues are relevant, an early decision
of the Larger Bench would help finalisation of thase

cases of re-employed Ex-servicemen.

- _ N
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