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JUDGEMENT

(Hon'ble Shri S.P.Mukerji_,Viée Chairman) |

Ir} this appligation datedl 11th January 1991 the two applicants
who have been working as Lower Division Clerks in the Customs House, Cochin
have challenged the impugned order dated l.‘ll.QO(Annexure-IX) ‘by which
_ they ‘weré confirmed as L.D.C. with effect from 22.10.1990 and prayed that
respondent 1 be directed to .confirm them with effect from the date prior
to the déie of confirmation of those LDCs who were appointed laterA than the
applicants. They have also prayéd that the applicants be 'declared to be senior
to fespondénts 3 to 21 e;nd 6 to'21 and to'recast the seniority list of LDCs
at Annexure-VI. Their further Aprayer is that on the basis of their revised senior-
ity they should .be decléred to be entitled .to be promoted as UDCs in prefer-
ence to any of théir juniors and to that extent set aside thé impugned order.
of prémotion of his juniors at Annexure-VIII. The brief facts of the case are
as follows,
2, , The first and second applicants were appointed as L.D.C. on
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compassionate ground with effect from 17.4.1986 and 1.7.86,\ on the death of

&



father of the first applicant; and invalidation on medical ground of the
father of the second elpplicant. The minimum qualificétion prescribed
for' direct recfuitment to LDCs is Matriculation or equivaleni qualification
and a .minimum ‘speed of 30 words per minute in English Typewriting.
According to the applicants ;hey were appointed fn relaxation of the
ru,les‘ and in the offer of appointment it was stated that they'should
pass. the prescribed typing test (30 words per minute) for drawal of
"periodical increment' in the pay scale. According . to fhem it was nowh‘ere
men'tionegi_”that they should pass the ‘typing test for Iconfirmation. The
‘applicants passed the typing test on 22.2.90 ,and thereafter were.given'
incremeﬁts. In the seniority list of LDCs as on 1.6.90(Annexure-VI)
the respondents 3 to 21 who had been appointed as LDCs later than
than applicants were shown as senior to the applicants who had joined
earlier, on the ground that while‘the respondenté had been confirmed
on 20.11.89, the' applicants had not been. The applicants represented
that they should also have been confirmed earlier as there was no require-
‘ment of passing the typing test for confifma;ion. Shortly thereafter
the reépéndents issued identical orders at Annexure I and I(A) stating
that passing of typing test by LDCs is_one of the essential conditions
for conflrmalon and as they‘ did not pass the typmg test during the
period of probation they could not be held to have successfully completed
the probatlor_x. Accordingly the DPC whlch‘ met on 20.11.89 when the
applicants did not -clear -tﬁe"typing, test, did- nof consider_them to be
eligible for confirmation. It was also‘ indicated that where persons are
confirmed in an order different from the order of merit, Seniority
shall follow the order of coﬁfirfn_ation and not the original order of merit,
The applicénts were cc;nfirmed by an ordér dated 1.11.1990 with effect'
from 22.10.1990 in the \impugned order at Annexure-IX which they have
challenged on the ground that typing test has nothing to do with confir-
mation so far as they are cohcemed as their appointment was in

relaxation of educational- qualifications including the typing test. &
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They have argued that there is no such condition of passing of typing
test for confirmation in any rule or-order. Their further argument
is that . since there was no time limit for passing the typing test, they

should have been confirmed in their own turn. They have referred to the

. case of one Shri Dineshan who was granted restoration of seniority in

identical circumstances.

3. In the counter affidavit the respondents 1 and 2 -have stated
that the 'applicants were app'ointed by the. ‘orders at Annexures R1 "and'
R2 on compassionate groynd temporarily - and on pro'blation. They have ,
referred to the orders of the Ministry of Home Affairs dated 13.7.64 ét
Annexure R3 wheréin it was stated that passing of typing test should
not be insisted upon at the time of entry as LDC but it shduld'be made
clear to them that they will not be eligible to 'draw increments or confir-
mation till they. acquire the prescribed speed of 30 words ‘per minute.
‘They have stated that in the terms of their appointment (Annexure-III)it
was made clear to them that . tney have to pass "the prescribed depart-
mental examinations and any other test px:escribed under the Rules before
his confirmation is considered". Since the applicénts did not qualify
in the typing' test prescribed underv the Recruitment Rules) dg’d in'terms
of the Ministry of Home Affairs-letter of 13.7.1964 the DPC djd not
reommend them for; confirmétion. When the seniority list of LDCs as on
1.6.1990 was issued the applicants did not represent "against it within the
prescribed period of 15 days but requested for refixation of their seniority.
Even though the original appointment on compassionate ground was in relax-

“ation of the qualifications prescribed in the Recruitment Rules it had been

made clear to them that they must pass the typing test. Relaxation at

the time of initial appointment on compassionate ground cannot be claimed

to be a perpetual relaxation. Relaxation is also otherwise permitted for

1
a period of two years as prescribed in the Department of Personnel's

. O.M. of 25.11;1978. As regards the case of Shri Dineshan they have stated

that he was restored his seniority not on the basis of passing the typing
test but on the basis of the gradation given to him by the DPC. When

the  DPC met he had already passed the typing test. They have also
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referred to the Ministry of Home Affairs letter of 16.7.75/\ which debars
, ‘ R

date -of confirmation preceeding the date of paesing the typing test or
con;pletion o‘f -the period of probation.

4, .Somé of the contesting respondents in the counter affidavit
have stated that the applicants did not qualify as per the Recrujtment
Rules \Within a period of two years of their appointment)'which had been
relaxed in their favour. As .such their services could ha've been terminated
in 1988 1tse1f They have also referred to the szlstry of Home Affairs
letterg at Annexure R3 in which it has been mentioned- that possession
of speed in typing at 30 werds per minute ‘is a bre-requisite for eppoint—
ment as an LDC and for confirmation.

5. In the rejoinder ‘the applicants heve stated that wﬁen the
Recruitment, Rules were relaxed the applicants should have beeq automati-
cally ’confirmed on the expiry of the period of probation. They have
referred’to tﬁe Ministry of Home Affairs O.M of 11‘.7‘.1949 which allows
.'quasi-bermanancy| where educafional qualifications have beén relaxed at
.the time of initial entry. They »have argued that they . compieted the period
of 'probetion'in July 1988 and the respondents should have confirmed them
immediately thereafter as the period of probatien was not extended.
6. - The respondents have produced at Annexure RS9 ..a copy of
, the Central Board of Excise and Customs circular dated' 16.7.1975 in
which it has been stated that if the typmg test is passed within the period
of probation of Itwo years the date of conflrmat;lon will take effect from
_ the ‘date of completion of probation, but where the typing test is not passed
'Withil‘l- the- period of two years Qf probation, confirmation takes effect
from a date subseduenf to the date of passing the typing' test. They have
also produced the Department of Personnel's O;M. of 19th May 1983 at
Annexure R12 which states that as long as no specific order of confirmat-
ion  or satisfavctory completion of probation’ are issued, such probationer
'shall be deemed to. have continued on probation.

7. We have heard the argﬁrﬁents of the learned counsel for both
the parties and gone through the documents carefully. The point to be

' decxdebc; is whether the applicants can claim confirmation before passing
'A/ .
/ ‘ .



the qualifying test in typing h‘dwmgfr -which is prescribed as an essential
qualification in the statutory Recruitment Rules for the post of LDC.
The offer of appointment at A_nnéxure-III and IIIA states that the applicants
"will be required to pass the preséribed departmental examinations and

B any other test prescribed under the Rule before their confirmation is consid-
rered". It can be stated 'that’ the Reéruitment "Rules merely prescribe
a minimum typing speedv ofvv30' words per minute but it vdo‘es not prescribe
any test .as such. However ‘the Ministry of I\{ome Affairs let’te; dated
13.7.64 at Annexure-R3 reads as follows:-

" Though it is considered essential that Lower Division
Clerks should possess typing qualification, it has now been
decided that, in future,. for entry into service under the

Government of India, possession of typing qualification need

"but the persons so appointed Will neither be eligible to
draw increments in the pay scale nor will they be entitled
to confirmation in the grade till they acquire the prescribed
speed of 30 words ’per minute in typing. ‘In -all offers of
éppointments the above condition should be brought to the
notice of the candidates éoncerned. Tﬁ'e relevant recruit-
ment rules may also be‘amended suitably."

Since the aforesaid instructions were issued in relaxation of the Recruit-

ment Rules these instructions can well be deemed to be prescribing a

testunder the rules. These instructions simply say that testing the typing

P .

- LDCs but passing ,th_e qualifying typing test éhould be a pre-condit'ion
for confirrriation..lt _‘rr'lay be true that in t}\le terms of appointment at
* Annexure-IV while passing the prescribed typing test was" mentvioned as
a pre-condition. for drawal of incrementé (para 5 of ,Annexu}e-III) , passing
"any other tests plr'éscribed under the rules before his confirmation is
considered" is also rln'entioned'in para 3, of the offer of appointment at
Annexure-Ill. The Ministry of Home Affairs letter of 16.7.75 at Annexuré
R9 ‘also clearly lays down that "in no case, an officgr should be confirmed

with effect from a date prior to the date of his passing the typing test

or the date of his successfully completing the period of probation."

not be insisted upon in the case of Lower Division Clerks,

speed. need not be insisted upon at the time of initial recruitment of.
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The argument of the_ learne’d counsel for the applicants that the relaxation
of the Recruitment Rules on compassionate' grounds exempts them from
passing. the typing test for confirmation is not convincing. The relaxation
was given f;%ductionvas LDC and‘as the offer of appointment shows,
‘the induction was on pr.obati.on anq on a temporary basis.. The relaxation
-of the Recruitment Rules_, therefere,- cannot be extended to the reiaxation
of the rules and instructions meant for probation and confirmation. The -
applicants' contention that they would be deemed to have completed
the probation of two years as the same was not extended is elso not
convinciné. It is now established law as handed down .by the Hon'ble
Supreme Cou}'t since their judgment in Kedar Nath Bahl vs. State of
Punjab, AIRi 1972 SC 873 that "where é person is appointedv as a probationer
in any post and the period of probation is specified, it does not follow .
that at the end of specified period of probation he obtains confirmation
automatically even if no order is passéd in that behalf. Unless the terms
of appeintment clearly indicate Ehé_t confirmation Vwould automatically
follow at the end‘of the specified period, or there is specific Service Rule
to that effecy the expi.ration.of the probationary period does not necessarily
lead to c‘onfirmation.’) This view has been clearly indicated in the i)epart-
ment of Personnel's O.M of 19th May 1983 at Annexure RI12 wherein
- it w‘?a& stated that "as long as ﬁo specific orders of confirmation or satis-
- ] .
fact.ory-Coinpletion of probation are issued to a probationer, such probationer
shall be deemed to have continued on probatien". The eontention of fhe
applicants that relaxation .of " educational qualification entitles one to
be considered for quasi-permanancy (vide Annexure—x) cannot be invoked
for' grant of confirmation. After all is said and done even if we accept
the contention of the applicants that typing test cannot be insisted upon
for grant of confirmation, it can still be said that the respondents are
a!ways' at liberty not to certify satisfactory completion of probation
till one passee the typing test. Since no one can be confirmed before.

completing the probation satisfactorily , the respondents are wholly within

their pox;ver and justified in confirming . the applicants only after they



satisfactorily complete the probation by péssing the typing test. Accord-
ingly we see nothing wrong in the impugned o"rder of confirmation of
the applicants with effect from 22.10.90 at Annexuré-IX. Since inter-se
seniority and promotion as UDCs are based on dates of confirmation

the other reliefs claimed by the applicants also fall through. -

8. In the conspectus of facts and circumstances we see no merit
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(S.P.Mukerji)
Judicial Member . , .Vice Chairman
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