
cl IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
ER NA KU LAM 

O.A. No. 	145/ 	1990 

DATE OF DECISION_
20.12.90  

P.Gopaiakrishna Pillai & 6 otA1j ant (s) 

Mr. K.F&.B Kaimal 	 Advocate for the Applicant (s) 

Versus 

The Government of India g M1 Vd (s) 
Personnel , P.G, and Pensions 
(Department of Personnel & Training) 
represented by its Secretary, New Delhi & 2 others 
Mr. A.A, Abni 	 ACGSC_-.-Advocateforthe Respondent (s). 

CORAM: 

The HonbeMr. S.P MUKERJI,VICE CH1IRMAN 

& 

The Honble Mr. A. V HARIDASAN, JUDICIAL MEMBER 

Whether Reporters of local papers may be allowed to see the Judgement? 
To be referred to the Reporter or not? fr 
Whether their Lordships wish to see the fair copy of the Judgement ? 
To be circulated to all Benches of the Tribunal? fr 

JUDGEMENT 

(Honb1e Shri S.F Mukerji, Vice-Chairman) 

In this application dated 10th February 1990 filed under 

Section 19 of the Administrative Tribunals Act the seven 

applicants who are ex-servicemen re-employed in various capacit-

ies in the office of the Accountant General, Kerala have prayed 

that the impugned order dated 11th September 1987 at Annexure Al 

and the memo dated 31st July 1989 at Annexure A2 issued to the 

first ,applicant and similar memos issued to the other applicants 

calling upon them to furnish required information for refixation 

of their pay should be set aside as illegal and unconstitutional 

being violative of Articles 14, 16 and 300 A of the Constitution. 

The brief facts of the case are as follows. 
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The -first applicant was re-employed as a Clerk/Typist 

in the pay scale of Rs.260-400 in the ôfic of the third 

respondent with effect from 29.10.1984. His military 

pension at that time was Rs.100/- per month. His 

entire military pension was ignored for the purposes of 

fixation of re-employment pay which was fixed at s.278/-

which together with the unignorable part of pension and 

pension equivalent of gratuity was within the pre-retirement 

pay of Rs.280/-. On thE revision of the pay scales with 

• effect from 1.1.86 his re-employment pay was fixed at 

Rs.1050/- in the revised pay scale of Rs.950-1500 and on 

promotion to the post of Accountant it was fixed at RS 

1200/- •- 

The second applicant was likewise re-employed in 

the office of- Accountant General, Kerala as Auditor in 

the scale of pay of Rs.330-560 with effect from 16.4.1979 

when his military pension was Rs.97/- which was to be 

totally ignored for the purpose.s of pay fixation. His 

re-employment pay was fixed at Rs.330/-. On promotion 

as Senior Auditor in the revised scale of Rs.1400-2600 

- • 	- his pay was fixed at Rs.1440/- with effect from 1.1.86. 

The' third 'applicant was re-employed as Auditor 

• 	 ' - 	with" effect from 5.1.78 when his military pension was 

Rs.113/- and Rs.14.24 being the pension equivalent of gratuity. 

In accordance with the extant orders Rs.50/- of his military 

pension was ignored for the purposes of pay fixation and 

on that lasls his re-employmnt pay was fixed at Ps.347/-

,with actual pay of Rs.269.76 by reducing the pay-by the 

• unignorable part of the pension. With effect from 19,7.78 

when the exemption limit of military pension was increased 

to Rs.125/- his re-employment pay was reduced by only Rs. 2.24. 



11  

ft . 

1 	
3 

On his promotion as Senior Auditor his pay was fixed 

at Rs.455/- less Rs.2.24 and with effect from 1.1.86 his 

revised pay was fixed at .1480/- less Rs.2.24. Later when 

the entire military pension was to be ignored his pay was 

fixed as Section Officer in the scale of Rs.1640-2900 at 

Rs.1760/-. with effect from 1.6.1988. 

The 4th applicant was re-employed as Typist in 

the pay scale of Rs.260-400 with effect from 1.12.1982 when 

his military pension was Rs.150/- with Rs.17.39 as the 

pension equivalent of gratuity. The unignored portion of 

the pension was Rs.42.39 and his actual pay was fixed at 

Rs.265.61. In 1978 when the ignorable part of the 

pension was increased to Rs.125/- his re-employment pay 

was refixed and from 8.2.1983 when the entire military 

pension was to be ignored his pay was refixed at Ps.308/. 

On revision of the pay scales it was fixed at Rs.1150/-

with effect from 1.1.86. On promotion as Accountant it 

was fixed at Rs.1230/- in the scale of Rs.1200-2040. 

The 5th applicant was re-employed as a Group 'D' 

employee with effect from 10.8.1971 when his military 

pension was Rs.50/-. His pay in the revised scale of 

Rs. 750-940 was fixed with effect from 1.1.86 without 

adjusting any part of the pension. 

The 6th applicant was reemployed as Clerk/Typist 

in the scale of Rs.260-400 with effect from 12.1.1983 

when his military pension was Rs.198/-. His re-employment 

pay was fixed after adjusting the unignorahie pare of 

the pension against the pay. With effect from 1.1.86 

his pay was fixed at Rs.1200/- in the pay scale of Rs.950-

1500 and on his promotion to the post of Accountant, his 

pay was fixed at Rs.1260/- in the pay scale of Rs.1200-2040 
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with effect from 7.8.1986. 

The 7th applicant was re-employed on 29.5.1972 

in Group 'D' cadre when his military pension was Rs.28/-. 

His entire military pension was being ignored under extant 

order as it fell within the exemption limit. On revision 

of the pay scales with effect from 1.1.86 his re-employment 

pay was fixed at Rs.898/- in the scale of Rs.750-940. 

The grievances of the applicants herein is that 

after their re-employment pay was revised with effect from 

1.1.86 by adjusting only the unignorable part of the 

military pension when the military pension itself was 

revised with a minimum of Rs.375/- per month . The 

respondents on the basis of the impugned order at 

Anexure-A1 proposed to refix their re-employment pay 

with effect from 1.1.86 in the revised scales by deducting 

the increase of their military pension from the revised 

re-employment pay Without ignoring the whole or part 
oI& 

of it which were exempted before 1.1.86, asked them to 

supply necessary information vide the impugned order 

at Annexure A2. The respondents have pleaded that the 

application is time-barred and that the Accountant General, 

Audit, under whom some of the applicants are working 

has not been impleaded as necessary party. They have 

interpreted the impugned order at Annexure A-i dated 

11th September, 1987 to say that when pension was also 

revised with effect from 1.1.86 by the O.M of 9.12.86 

the revised pension has to be adjusted against the 

re-employment revised pay of the applicants. The 

re-employed pensioners cannot get the double benefit 

of revi5ed re-employment pay on one hand and getting 
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exemption from adjusting the revised pension against the 

re-employment pay on the other. The increase in pension 

between the unrevised and revised levels has to be accounted 

for by reducing the re-employment pay to that extent. 

They have also argued that there would not be any drop 

in the existing emoluments of the applicants.as  on 

1.1.86 and if there is any, the same will be avoided 

by grant of persona? pay. 

10. 	We have heard the arguments of the learned counsel 

for both the parties and.gone through the documents 

carefully. The preliminary objection about limitation 

cannot be accepted as the. grievances of the applicants 

is a recurring one. Since the Union of India has been 

impleaded as one of the respondents, non-impleadment 

of Head of the Audit Wing is not fatal to the case. 

The principal question involved in this case is 

whether the ex-servicemen who had been discharged 

from the Aned Forces before attaining 55 years of age 

and accordingly whose part or whole of military pension 

was to be ignored for the purposes of fixation of 

civilian pay on re-employment would continue to enjoy 

this facility of ignoring part or whole of their military 

pension even after the pay of the re-employment post 

/ 	as also their military pension were revised with effect 

from 1.1.86. Normally, in accordance with Article 526 

of the Civil Service Regulations and the Government of 
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India's instructions notably the Minjstry of Finance's 

O.Mof 25.11.1958 reemployed pensioners will get their 

initial pay on reemployment, fixed at the minimum stage 

of the scale of pay prescribed for the post in which 

he is reemployed., In cases where it is feltthat the 

fixation of initial pay at the minimum of the prescribed 

pay scale will cause undue hardship(i.e. where pay plus 

pension is less than he pre-retirement pay), the 

pay may be fixed at .a higher stage by allowing one 

increment for each year of service which the officer 

had rendered before retirement in a post not lower 

than that in which he is reemployed. In addition to 

the pay 	fixed the, reernployed pensioner is permitted 

to draw separately any pension sanctioned to him 

provided that the total amount of initial pay as 

fixed above: plus the qross amount of pension or 

pension equivalent of other forms of retirement gratuity 

does not exceed the last pay drawn by him before retire-

ment. In case this 'limit is exceeded the re-employment 

pay is reduced by the amount of excess. Simply stated 

it only means that the reemployment pay is adjusted so 
and pension 

that the adjusted pay plus pensionequivalent of 

gratuity does not exceed the last pay drawn before 

retirement. As stated earlier in case of ex-servicemen 

who retired before attaining the age of55 years part 

or full of their military pension is igncired for fixing 

their reemployment pay, i.e,. the ignorab]e part of the 

pension is not added to the re-employrnent pay to compare 

the totaiwith the last pay drawn before etirement. 

The ignorablé part of the' pension was at ne time Rs.50/- 

which was increased to Rs.125/- by the Ministry of Finance's 
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O.Mof 19th July 1978 0  By a further O.M of the Ministry 

of Defence dated 8th February 1983 for the aforesaid 

category of re-employed ex-servicemen who retired below 

Commissioned Officer's rank the entire pension has 

to be ignored for the purposes of their pay fixation 

on reemployment. Thus, in their cases, there would be 
from 

no adjustment by deductionJ . their initial pay Qf  any 

amount of the military pension because their entire 

military pension was to be ignored as if it. did not 

exist. Àâ is well known, on the recommendation of the 

Fourth Pay Commission, the pay scales of the - Central 
lat€r 

Govt. servants were revised from 1.1.86 and 1the pension 

was also revised with effect from the same date. Initially 

the pay scales of the reernployed pensioners were not 

revised, but by the Department of Personnel arid Training's 

O.M of 9th December , 1986 the revised payscales were 

made applicable, to reemployed pensioners also, but it 

was laid down that the reduction of the reemployment pay 

by adjustment of pension will continue as before under 

the pre-revised retirement benefits. When, however,. 

the pension was also revised with effect from 1.1.86, 

in order to avoid the double bénef it of revised pay 	- 

scales and revised pension, by the Department of 

Personnel and Training's further impugned O.M dated 

11th September 1987, it was laid down that "pay of 

pensioners who were in re-employment on 1.1.1936 and 

whose pay was fixed in accordance with the proisions 

of this Department O.M dated 9.12.1986 may be efixed 

with effect from 1.1. 1986 by taking into accoint the 

revised pension". For re-employed ex-servicem n it 

was laid down that "likewise increase in the pension 



of ex-servicemen under separate orders of Ministry of 

Defence may also be adjusted by refixation of their 

pay in terms of provisions of this department 0.M dated 

9.12.1986". The respondents in this case have interpreted 

the Q.M of 11th September, 1987 to deduce that even where 

the entire military pension used to be ignored for pay ,  

fixation in accordance with O.M of February 1983, with 

the revision of pension by which a minimum military pension 

of R.375/- was fixed with effec.t from 1.1.86, the increase 

in pension has to be reckoned to reduce the re-employment 

pay which also was revised with effect from 14.86. This 

very question came up before us inO.A.K 507/88 and 

it was decided by us that where there is exemption of 

total military pension before 1.1.86, the entire amount 

of revised military pension should be ignored for.the 

purposes of pay fixation with effect from 1.1.86 and the 

deduction made from the salary was to berefuncied. For 

the additional reasons discussed below, our finding in 

the aforesaid case continues to he valid in this case 

also. 

11. 	Let us start with the Department of Peronnel 

and Training's 0.M No.3/7/86-Estt. (Pay II) dated 9th 
in O.A 710/89 

December, 1986 (Annexure R3 (e by which the re-employed 

- pensioners also were given the benefit of revised pay 

scales with effect from 1st January 1986. Para 2 

of this O.M is extracted below: 

"2. (i) The initial pay of a re-employed government 
servant who elects or is deemed to have lected 
to be governed by the revised pay scale rom the 
1st day of January, 1986 shall be fixed n the 
following manner, namely:- 

According to the provisions of Rul 7 of the 
C.C.S (R.P.) Rules, 1986, if he is 

1) a Government servant who retired without 
receiving a pension gratuity or ny other 
retirement benefit: and 
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2) a retired govi 
flSi0fl or any 

but, which were 
eemployme. 

rnent servant who receivea  
ther retirement benefiS 

ored while fixing pay on 

2. (ii) The initial pay of a re_employed Government 
servant who retired with a pension or any other 
retirement benefit ajid whose pay was fixed on re- 
employment with 

deemed to have eleôted to be governed by the revised 
scales from the 1st day of January, 1986 shall be 
fixed in accordance with the proviSionS contained 
in Rule 7 of the Central Civil Services (Revised 
Pay) Rules, 1986. 

In addition to the pay so fixed, the re_employed 
government servant would continue todraw.th 
retirement benefits as he was ermitted to draw in 
the pre_revised scales. However, any amount which 
as being deducted from his pay in the pre-reViS 
cale in accordance with the provisions of Note 1 

- below pars 1 (c) of Ministry of Finance office 
Memorandum NO.F8(34)EStt.111/571 dated the 25th 
November, 1958 shall continue to be deducted from 
the pay and the balance will be allowed as actual 

pay 

After pay in the revised scale is fixed in 
the manner indicated above, increments will be 
allowed in the manner laid down in Rule 8 of 
CCS(R.P)Rules 1986". (emphasis added) 

From the above it is clear that wide para 2(1) above 

for those re_employed pensioners who did ot get any 

retirement benefit or whose pension was totally ignored,. 

for purposes of pay fixation on reemployment, their 

re_employment pay on revision will be fixed like any 

other Central Government servant without any deduction 

because of pension. In respect of the re_employed 

pensioners whose full or part of pension was to be 

taken into account for pay fixation on re_employment 

vide para 2(1) above, their re_employment pay in the 

revised scales would continue to be subjected to adjustment 

by deduction on the basis of the non_ignorable part of 

the unrevised pension. It may be remembered that the 

aforesaid O.M of 9th December, 1986 was issued when it 

was decidedtO give revised pay scales to the re-employed 

pensioners1 but when their pension had not been revised, 

k 

ql--- 
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also 	 - 
Subsequently when the pensior/ was revised with effect 

from 1.1.86 , the impugned order dated 11th September 

1987 (Annexure Al) was issued. For the facility of 

reference, the order is quoted in full as follows:- 

Subject : Applicability of c.c.S(Rp)Rules,1986 
and C.C.S(RP)Amendmeflt Rule 1987 
to persons re-employed in Government 
Service after retirement, whose pay 
is debitable to Civil Estimates. 

The undersigned is directed to invite 
attention to this Department O.M of even No. 
dated 9th December, 1986 whereby personS re-
employed in Civil posts under the Government 
after retirement and who were in the reemploy-
ment as on 1.1.1986 were allowed to draw pay 
in the revised scales under CCS (RP) Rules,1986. 
A point has arisen as to whether consequent on 
the revision of pension of the employ€e$ 
with effect from 1.1.1986, the revised pension 
should be taken into reckoning for the purpose of 
fixation.of pay of such reemp1oyed personS in the 
revised scale. 

"2. 	The matter has been considered. it has 
been held that if the revised pension is not 
taken into cons jderatiôn, certain unintended 
benefits are likely to accrue to re-employed 
pensioners as they will draw the revised amount 
of pension which would invariably be higher 
than the earlier amount of pension, in addition 
to pay already fixed on the basis of the penSiOn 
granted to them earlier. The President is 
accordingly pleased to decide that pay of 
pensioners who were In re-em1 	t on 1.1.1966 

and whos 	was fixed in accordance with the 
2OVjSjonS of this department O.M dated 9.l2.986 
may be ref ixed with effect from 1.1.1986 by 
taking into account the revised pension. Like-
wTeincreas, in the J?ens ion of ex_serviCe!!fl 
under separate orders of Ministry of Defence 
iii,y also be adjusted by ref ixation of their py 
in terms of provisions of ths dartment QM 
dated9.12.198. Over payments already made 
my be recovered/adjusted, as is deemed 
neCessarY. All re-employed pensioners would, 
therefore, be required to intimate to the Heads 
of Officers in which they are working, the 
amount of revised pension sanctioned to them 
with effect fran 1.1.1986 for the purpose of 
ref ixation of their pay after taking into 
account their revised pension. 

0

3. In so far as the application of these orders 
to the persons serving in the Indian ?ccounts and 
Audit Department is concerned, these orders are 
issued in consultation wiLh the Comptroller and 
Auditor General." (emphasis added) 
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Since the order of 11th September 1987 directs adjustment 

of the p'ension of ex_SerVjcem 
efl by re_fixation of their 

re_employment pay in terms of the O.M of 9th Dcember 

1986, the respondents cannot reintroduce through the 

back door, the ignorable part of the pension' which 

continued to be ignored by the, O.M of 9th December 1-986. 

The question of deduction of pension from the re_emPloYment 

revised pay arises only in respect of those re_employed 

ex_serviCemen who fall within sub-para 2 (ii) of the 

;O.M of 9th December, 1986. Since the applicants 'before 

us had their entire amount of pension ignored by virtue 

of the 1983 order, 'which has not been superseded by the 

impugned order of 11th September 1987, 'they fall within 

the application of sub-para 2(i) of the O.M of 9th 

December 1986 wherein there is no mention of adjustment 

of pension by deduction from pay as has been mentioned 

in sub-para 2(11.) thereof. , The above conclusion is• 

supported by the Ministry of Finance's letter No. 

A_38015/72/88'. LX 'dated 5th April 1989 (a copy of which 
- 

is 	 the case file) as quoted be,lt1:- 

"Sub: Re-fixation of pay of re_employed military 
pensioners as per ccS(RP) Rules ,1986 
regarding. 

I am directed to refer to your letter F.Noe 

250/1/Estt/Rep/89- dated 6.1.1989 on the above 
subject and to say that matter has been examined 
in 'consultation with departments of personnel & 
Training and P&FW who have held the views that 
as far as the application in O.M No.3/9/87/EStt 
(p-il) is concerned increase in penSion w.e.f_ 
1.1.86 has to be adjusted from the pay. fixedJfl 
the revised scale exce in those where penSip 
is not at all reckonable factor eo 	ose governed 
under O.M No.2(1 /83-D civ.'l dated 8.2.1983 of 
?ie Ministryof Defenç. Any over payments already 

made also required to be recovered. 

- 	2. 	Re'garding fresh opportUnitY to exercise 
option under Clause (b) of sub-rule )i) of Rule 
19 of CCS (Pension) Rules 1972, the Department of 
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Pension & Pensioners Welfare had stated that 
option once exercised is final and cannot be 
changed. The petitioner may be informed 
accordingly."(emPhasi5 added) 

From the above clarifiCatOrY order it is crystal clear 

that where pension is to be ignored there is not to be 

any adjustment of re-employment pay in the revised scale. 

By the same logic where the part and not the whole of 

military pension is to be ignored for pay fixation, the 

same i5, to be ignored in the revised pension for purposes 

of pay fixation in the revised pay scale. 

12 0 	Even otherw.i'se,the contention of the resixndentS 

that one should not get the double benefit of revised 

pension and revised pay simultaneously is not valid, 

when military pension as such has to be ignored in part 

or full as the case may be. That the ignorable part of 

pension is irrelevant and' non est' for the purposes of 

penSion relief or.advanCe increment for re-employed 

pensioners1 has been so held by two Larger Benches of 

this Tribunal in their judgment dated 28.7.1989 in 

TAK 732/87 etc. for pension relief and in judgment 

dated 13.3.90 in O.A 3/89 etc. for advance increments. 

Fortified in ratio by these two judgments .of the Larger 

Benches and in letter by the Ministry of Finance's 

O.M of 5th April 1989, we have no hesitation in 

reiterating our earlier finding that re-employed 

military pensioners whose full or part of the pension 

was to be ignored before 1.1.86 will continue to have 

the whole or part of their revised military pension 

ignored for the purposes of re-fixation of their re-

employment pay in the revised scales after 1.1.1986. 

We, however, find nothing wrong in the O.M of 11th 

September, 1987 which seems to have been misinterpreted 

and wrongly applied in the case before US. 
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13. 	In the conspectus of facts and circumstances we 

allow this application and set aside the impugned memo 

7
/ 	 dated 31.7.1989 at Annexure A-2 issued to the first 

:.applicant and similar memos issued to the other 

applicants and all action taken thereunder to refix 

the pay of the applicants with effect from 1.1086 and 

dIrect the respondents to refix the pay of the applicants 

in the resed pay scale with effect from 1.1.86 by 

ignoring the total amount of military pension drawn by 

them even after revision. Their military pension cannot 

be taken into account for grant of increments during 

the period of their re-employment. Any amount withheld 

or recovered on account of wrong fixation of pay by 

adjustment of their military pension during the period 

of their,  re-employment should be refunded to them within 

a period of, three months from the date of communication 
hcnytk 

of this order. The DCRG of the7th applicant3 accordingly 

should be released without any deduction in so far as 

adjustment of re-employment pay is concerned. There will 

be no order as to costs. 

.V HARI:DASAN) 
	

(s.P MUKERJI) 
JUDICIAL IvMER 
	 VICE CHAIRMAN 

n.j.j 


