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Whether their Lordships wish to see the fair copy of the Judgement ? 5
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JUDGEMENT

(Hon'blé Shri S.P Mukerji, Vice-Chairman)

In this application dated 10th February 1990 filed under
Section 19‘of the Administrative Tribunals Act the seven
applicants who-are,ex—ser?icemen re-employed in;variOus capacit-
ies in £he office of the Accountant General, Kerala have prayed
that the‘imbugned order dated 11th September 1987 at Annexure Al
and the memo dated 31st July 1989 at Annexure A2 issued to the
first applicant and similar memos issued to the other épplicants
calling onn them to furnish réquired information for refixatioh
of their pay should_?e‘set aside as illegal and’unconstiFutional
being vidlative of Articles 14, 16 and 300 A of the Constitution.

The brief facts of the case are as follows.
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2. The -first applicant was re-employed as a.Clerk/Typist
in the pay scale of Rs.260-400 in the office of the third
{espondentAWiFH effect from 29.10,1984. His military
pension at that time was Rs.100/- per month. His |

entire military-penéion was ignored for the purposes of
-fixation4of-re—employment pay which was fixed at Rs.278/-
which together‘with the unignoragle part of pensioq and
pension equivalent of Qratuity.was within the pré—rétirement
pay'ofl§.280/-. Oon the revision of the pay scales with
effect from.1.1;86 his re-employment pay was fiked at
Rs«1050/- in the revised pay scale of Rs.950-1500 and on
promotion to the post of Accountant it was fixed at Rs.

1200/~+

3. The second applicant was likewisé re-employed in
the office of. Accountant General, Kerala as Auditor in
the scale of’pay of Rs.330-560 with effect from 16.4.1979
whenAhis mi;itary pension waé Rse 97/~ which was to be

| totally ignored for the purposes of pay fixation. His
re-employment pay Was fixed at Rse330/=. On promotion

as Senior Auditor in,the rev;sed scale of Rs.1400-2600

his pay was fixed at‘%.1440/- with effect from 1.1.86.

4. The thira'applicant was re-employed as Auditor

with effect from 5.1.78 when his military pension was
%.113/- and rs.14.24 being thé pension equivalent of gratuity.
'In accordanée_with the extant orders %.50/; of his military
pensipn was‘ignored for the pﬁrposes of pay fixation and

on thai basis his refemployméntupay was fixed at é.347/~

. with actual pay of m.269;76.by reducing‘thé pay by the
unignofable part of the pension. With effect from 19,7.78
when the exémption limit of military pension Qas increased

to Rs.125/~ his re-employment pay was redUcéd by only Rse2.24.



3.
On his promotion as Senior Auditor his pa& was fixed

at Rs.455/~ less Bs.2.24 and with effect from 1.1.86 his
revised pay was fixed at #:,1480/~ less Rs.2.24. Later when
the entire military pension was to be ignored his pay was
fixed as Section Officer in the scale of Rs.1640-2900 at

Rs.1760/~ with effect from 1.6.1988.

5. The 4th applicant was re-employed as Typist in

the pay scale of Rs.260-400 with effect from 1.12.1982'when
his military pension was Rs.150/- with Rs.17.39 as the |
_pension equivalent of gratuity. The unignored portion of
the pension was Rs.42.39 and his aétual pay was fixed at
Rse265.61. In 1978 when the ignorable part of the

pension was increased to Rs.125/- his re-employment pay
was refixed and from 8.2.1983 when the entire military
’pensién was to be ignored his pay was refixed at 2.308/=.
On revision of the pay scales it was fixed at Rs.1150/~
with effect from 1.1.86. On promotion as Accountant it

was fixed at Rs.1230/~ in the scale of Rs.1200-2040.

6. ‘The 5th applicant was re-émplcyed as a Group 'D"
employee with effect fr0m110.8.1971 when his military
pension wés Rse50/=. His pay in the revised scale of

Rse 750-940 was fixed with effect from 1.1.86 without

adjusting any part of the pension.

7.  The 6th applicant was reemployed as Clerk/Typist
in the scale of Rs.260-400 with effect from 12.1.1983
when his military pension was Rs.198/-. His re-employment
pay was fixed after adjusting the unignorable part of
the pension against the pay. With effect from 1.1.86
“his pay was fixed at Rs.1200/- in the pay scale of Rs.950-
1500 and on his promotion to the post of Accountant, his

pay was fixed at Rs.1260/- in the pay scale of Rs.1200-2040
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with effect from 7;8.1986.

8. The 7th applicant was re-employed on 29.5.1972
in Group 'D' cadre when his military pension was Rs.28/-.
His entire military pension was being ignored under extant

order as it fell within the exemption limit. On revision

of the pay scales with effect from 1.1.86 his re-~employment

pay was fixed at Rs.898/- in the scale of Rs.750-940.

9, The grievances of the applicants herein is that
after their re-employment pay was revised with effect from
1.1.86 by adjusting only thefunignorable part of the
military pensiogrd;hen the military pension itself was
revised with a mig;mum of %;375/— per month . The
respondents on the basis of the impugned order at

Annexure~Al proposed to refix their re-employment pay

" wWith éffect from 1.1.86 in the revised scales by deducting

the increase of their military pension from the revised

re;employment pay without ignoring the whole or part
: ' : omd
of it which were exempted before 1.1.86, asked them to
h

supply necessary information vide the impugned order
at Annexure A2. The respondents have pleaded that the

application is time-barred and that the Accountant General,

aAudit, under whom some of the applicants are working

has not been iméleadedias necessary party. They have
bintérpreted the'impugned‘order at Annexure A-1 dated
1ith September,41987 to say that when pension was alsc
revised with effect from 1.1.86 by the 0.M of 9.12.86
the reviseéApehsion has to be adjusted against the‘
re-employment revised pay bf the applicants. The
re-employed pensioners cannot get the double benefit

of revised re-employment pay on one hand and getting
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exemption from adjusting the revised pension against the
reQemployment pay on the other. The increase in pension
bétween the unrevised and revised levels has to be accounted
féf by reducing ﬁhe_re-empioyment pay to that ektent.
'Tﬁey have aléo-argued that there would not be any drop
iq the existiﬁg emoluments of the applicants.as on
1;1.86 énd'if theré.is any, the same will be avoided
by graﬁt of personal pay.
10. We'ﬁave heard the arguments of the learned counsel
f;r both the parties and:gone through the-documents
carefully. The preliminary objection about limitation
~ cannot be accepted as the grievances of the applicants
is a recurring one. ‘Since the Union of Indiavhas been
iﬁpleaded aé one of thé respondents, non-impleadment
‘_of Head of the Audit Wing is not fatal to the case.
The principal‘question involved in this case is
wﬁether the ex-servicemép who had been discharged
fgom the Armed Forces before attaining 55 years of age
and accordingly whose‘part or'whole of militarf pension
wés‘to bé.ignbred fbr the purposeé of'fixation of
civilian pay on re-embldyment wopld continue toienjoy
this facility of ignoring part or whole of their military -
péﬁsion even after the pay of»the re-employment post
aé dlso their military pension were revised with effect
ffom 1.1.86. Normally, in accordance with Article 526

of the Civil Service Regulations and the Govérnment of




Iﬁdia's inStructions notably the Ministry of Fiﬁance's
0.M of 25.11.1958 reemployed pensioners will get their
initial pay on reemployment fixed at the minlmum stage
of the scale of pay prescrlbed for the post in which

he is reemployed., In cases where it is felt that the
fixation of initial’bay at the minimum of the prescribed
oay scale will-dause,uﬁdue hardship(i.e. where pay plus
‘pension is less than the pre-retirement pay), the

'PaY may be fixed at a hlgher stage by allowing one
increment for each year of service Wthh the offlcer
-had rendered before retirement in a post not lower

than that in which he is reemployed. In addition to
the pay gdffixea the reemployed pensioner is permitted
,to draw separateiy any pension sanctioned to him
provided that the total amount of init{al'pay as
~fixed above plus the qross amount of pen31on or

pension equ1valent of other forms of retlrement gratuity
does not exceed the last pay drawn by hfm before retire-
ment. Invcase this limit is exceeded the re-employment
paytis reduced by the amount of excess, 'Simply stated
| it only means that the reemployment pay is adjusted so

: ) and pension

that_the adjusted pay plus pen51oqﬁequ1va1ent of
gratuity does not ekceed the last pg;‘drawn before
retirement; As stated earlier in case of ex-servicemen
‘who retired before attalnlrg the age of 55 years part

or full of thelr military pension is ignJied for fixing
“their reemployment pay, i.e, the ignorable part of the
pension is not added to the re-employmen pay to=compare
the total with the last pay drawn before etiremeﬁt.‘
The ighorable part of tﬁe‘pension was at oe time m.SO/—

\

which was increased to Rs.125/- by the Ministry of Finance's
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b.M‘of 1Sth 5&1Y‘1§78; By a further O,MAof the Ministry
of Defence déted ‘8th February 1983 for the aforesaid
categofy of ré-empléYéd ex-serviéemen‘who.retired below
Cdmmissipned Officer's rank the entire pension has

£o be ignored for the purposes of their pay‘fixation

on reémployment. Thus,'in t?eir'cases, there would be
 no adjﬁstment'by deductioq['éiiieir initial pay of- any
amount of the military pension because their entire
‘military pension'was'to Le ignored as if it did not
exist. As is weil_known, on the recommendation of the
Fourth Pay Commission, the pay scales of the Central

' Govt. servants were revised from 1.1.86'an32§§:.pénsion |
was also revised with effect from the same égge. Initially
the pay scales of the reemployed peﬁsioners were not |
revised, but by'ﬁhe Department.of‘Personnelfahd Tfaining's
0.M of Sth December . 1986 the revised pay'Scéles were
made applicable to reemployed pensioners also, but it
was laid down that the reduction of the reempioyment pay
by adjdé£ment of pension will continue as before under.
the pre-revised retirement benefits. When, however,
the pension was also revised with effect from 1.1;86,

in order to avoid the double benefit of revised pay
scales and fevised pension, by the Department of
Personnel and Training‘s further iﬁpughed 0O.M dated

11th Septémber 1987, it was laid down that "pay of
pensioners who were in re-employment on 1.1.19&6 and
whose pay was fixed in accordance with the proLisions
.of éﬁis Department O.M dated 9.12.1986 may be refixed
‘with effect from 1.1. 1986 by taking into accoimnt the
revised pension®. For re-employed ex-serviéem n it

was laid down that "likewise increase in the pension
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of ex-servicemen undee separate ordere_of Ministry of
.Defence may also be adjusted by refixation of their

pay in terms of provisions of this department O.M dated
9.12.1986". The respondents in this case have interpreted
the 0.M of 11th Séptembef, 1987 to deduce that even where
theveﬁtire military pension used to be ignored for pay;
flxation in accordance with O0.M of February 1983, with

the revision of pension by which a minimum military pension
of»k.375/- was fixed with effect from 1.1.86, the increase
in pension has to be reekoned to reduce the refemployment
pay'whicﬁ also Qas revfeed with effect from 1.1.86. This

ﬁery question came up before us in 0.A.K 507/88 and

it was decided by us that where there is exemption of .
total mllltary pen51on pefore 1.1. 86, the entlre amount
of revised military pension should be 1gnored for the
purposes of pay fixation with effect from 1.1.86 and the
deduction made from the salary was to be refunded. For
the additional reasons discussed below, our fin&ing in

" the aforesaid case continues to be valid in this case

also.

11 ' Let us start with the Department of Personnel

and Training's O.M No.3/7/86-Estt. (Pay II) dated 9th
in 0.A 710/89
December, 1986 (Annexure R3 (e)) by which the re-employed

. pensioners also were given the benefit of revised pay
scales with effect from 1lst January 1986. para 2

of this 0.M is extracted belows

"2, (i) The initial pay of a re-employed Government
servant who elects or is deemed to have gelected

to be governed by the revised pay scale from the
1st day of January, 1986 shall be fixed {in the
following manner, namelys=- ’

According to the previsions of RulA 7 of the
Cc.C.S(R.F.) Rules, 1986, if he is

1) a Government servant who retired|without
receiving a pension gratuity or ny other
retirement beneflt- and '
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2) a retired government gservant who received
Egnsion or _any other retirement benefits

but which were ignored while fixing pay on r

re-employment. .

2.(11) The initial pay of a re-employed Government
servant who retired with a pension or any other :
. retirement benefit an whose pay Wwas fixed on re- |
employment with reference to these benefits or i
ignoring a part Thereof, and who elects or is
Jeemed to have elected to be governed by the revised
scales from the 1st. day of January, 1986 shall be
fixed in accordance with the provisions contained
_in Rule 7 of the Central Civil Services (Revised
Pay) Rules, 1986. o

In addition to the pay So fixed, the re-employed
government servant would continue to draw_the
retirement benefits as he Was permitted to draw in
the pre-revised scales., However, any amount which
was being deducted from his pay in the pre-revised

~scale in accordance with the provisions of Note 1
. Delow para 1(c) of Ministry of Finance Office
Memorandum No.F8 (34)Estt.111/57, dated the 25th
November, 1958 shall continue to be deducted from
the pay and the balance Will be allowed as actual

D3Y.

After pay in the revised scale is fixed in
the manner indicated above, increments will be
allowed in the manner 1aid down in Rule 8 of
ccs (R.EB)Rules 1986". (emphasis added)

From the above it is clear that vide para 2(i) above -
for those re-employed pensioners who did_nqt get any
retirement penefit or whose pension was totaily ignored,.
for purposes of pay fixation on reemployment, their

re—employment pay on revision will pe fixed like any

. other Central Government servant without any deduction

because of pension. In respect of the re-employed

~ pensioners whose full or part of pension was to be

taken into account for pay fixation on re-employment

vide para 2(i1) above, their re-employment pay in the
revised scales would continue to be éubjected to adj&stment'
py deduction on the basis of the non-ignorable part of

the unrevised pension. It may be remembered that the

aforesaid 0.M of 9th December, 1986 was issued when it .

. was decided to give revised pay scales to the re-employed

pensioners, but when their pension had not been reviséd,
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: : also :
Subsequently when the pensior/ was revised with effect

z The
from 1.1.86 , the impugned order dated 11th September
1987(Annexﬁre Al) was issued. For the facility of

reference, the order is quoted in full as followsSs=

" Subject s Applicabilit of C.C.S (RP)Rules, 1986
and C.C.S (RP)Amendment Rule 1987
to persons re-employed in Government
Service after retirement, whose pay
is debitable to Civil Estimates.

" The undersigned is directed to invite
attention to this Department O.M of even No.
dated 9th December, 1986 whereby persons re-
employed in Civil posts under the Government
after retirement and who were in the reemploy-

. ment as on 1.1.1986 were allowed to draw pay
in the revised scales under CCS (RP) Rules,1986.
A point has arisen as to whether consequent on
the revision of pension of the employeces
with effect from 1.1.1986, the revised pension
should be taken into reckoning for the purpose of
fixapion,of pay of such re~-employed persons in the
revised scalee.

"2. The matter has been considered. It has
been held that if the revised pension is not
taken into consideratién, certain unintended
benefits are likely to accrue to re-employed
pensioners as they will draw the revised amount
of pension which would invariably be higher -
than the earlier amount of pension, in addition
to pay already fixed on the basis of the pension
granted to them earlier. The President is
accordingly pleased to decide that pay of
pensioners Who were in re-employment on 1,1.1986
and whose pay Wwas Fixed in accordance with the
provisions of this department O.M dated 9,12,1986
may be refixed with effect from 1.1.1986 by
Taking into account the revised pension. Like-
wise increase in the pension of ex-servicemen
under separate orders of Ministry of Defence

may also be adjusted by refixation of their pay

.~ in terms of provisions of this department O.M .

~dated 9.12.1986. Over payments already made

may be recovered/adjusted, as is deemed
necessary. All re-employed pensioners would,
therefore, be required to intimate to the Heads
of Officers in which they are working, the
amount of revised pension sanctioned to them
with effect from 1.1.1986 for the purpose of
refixation of their pay after taking into
account their revised pension.

"3, In so far as the application of these orders
to the persons serving in the Indian Accounts and
Audit Department is concerned, these orders are
issued in consultation with the Comptroller and
Auditor General."” (emphasis added) '



.11,

. R -

since the order of 1llth September 1987 directs‘adjustment

of the pension of ex-servicemen by re-fixation of their

re-employment pay in terms of the 0.M of 9th December

198

6, the_respondents cannot reintroduce through‘the

. pack door, the ignorable part of the pension which

continued to beé ignored by the O.M of 9th December 1986.

The.questionAof deduction of pension from the re-employment

revised pay arises only in respect of thoée re-employed

‘ex-servicemeh who £all within sub-para 2(ii) of the

0.M of 9th December, 1986. Since the applicants before

us had their entire amount of pension ignored by virtue

of the 1983 order, which has not been superseded by the

impugned order of 11lth September 1987, they fall within

the applicatioﬁ of sub-para 2(i) of the O.M of‘9th‘

December 1986 wherein there is ‘no mention of adjustment

of pension by deduction £rom pay as has been mentioned

in sub-para 2(ii) thereof. The above conclusion is -

supported by the Ministry of Finance's letter No.

| A-38015/72/88-Ad.IX dated 5th April 1989 (a copy of which

al® o/

is swoscined>in the case file) as quoted belows-

'‘mgyub: Re-fixation of pay of re-employed military
pensioners as per ccs (RP) Rules ,1986 -
regarding. .

I am directed to refer to your letter F.No.

250/1/Estt/Rep/89- dated 6.1.1989 on the above
.subject and to say that matter has been examined
in consultation with departments of Personnel &
Training and P&FW who have held the views that

as far as the application in 0.M No.3/9/87/Estt
(P-T1) is concerned increase in pension W.e.f
1.1.86 has to be adjusted from the pay fix in
The revised scale excepting those where pension
Is not at all reckonable factor e.g. those governed
wnder O.M No.2(1)/83-D{civ.1 dated 8.2.1983 of

The Ministry of Defence. Any over payments already
made also required to be recovered. :

2. Regarding fresh opportunity to exercise
option under Clause (b) of sub-rule )i) of Rule
.19 of CCS (Pension) Rules 1972, the Department of
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Pension & Pensioners welfare had stated that
option-once exercised is final and cannot be.
changed. The petitioner may be informed
accordingly. " (emphasis added)
From the above clarificatory order it is crystal clear
that where pension is to be ignored there is not to be
ahy adjustment of re-emplovment pay in the revised scale.
By the same logic where the part and not the whole of
military pension is to be ignored for payvfixation, the

same is. to be ignored in the revised pension for purposes

of pay fiXation in the revised pay scalee.

12, 'Even'othérwiSe)the chtention of the respondents

that ome Should not get the double benefit of revised
‘pension and revised pay simultaneouslf is not wvalid,
‘when military pension as such has to be ignored in part
or full as the case may be. That the ignorable part of
pension is jrrelevant and'non est'for the purposes of
‘pension relief or advance increment for re-employed |
pénéioners, has been so held by two Larger Benches of
this Tribunal in their judgment dated 28.7.1989 in

TAK 732/87 etc. for pension relief and in judgment
dated 13.3.90’iﬁ‘0.A 3/89 etc. fér advance incremeﬁts.
Fortified in ratio byAthese two judgments of the Larger
Benches and in letter by the Ministry of Fipance's

O.M of 5th April 1989, we have no hesitation in
reiterating 6ur éarlier finding that re-employed
military pensioners whose full or part of the pension
'was to be ignored before 1.1.86 will continue to have
“the whble or pért of their revised military pension
ignored for the purposes of re-fixation of their re-

'employment.pay in the fevised scales after 1.1.1986.

" We, ﬁowevef, find nothing,wrong in the 0.M of 11lth

' September, 1987 which seems to have been misinterpreted

and'w:ongly applied in the case before use.

f
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13. "~ In the conspectus of facts and circumstances we

"allow this application and set aside the impugned‘memo

dated 31.7.1989 at Annexure A-2 issued to the first

‘applicant and similar memos issued to the other

applicants = and all action taken thereunder to refix

"the pay of the applicants with effect from 1.1.86 and

direct the respondents to refix the pay of the applicants

in the revised pay scale with effect from 1.1.86 by

ignoring the total amount of military pension drawn by
them even-after revision. Their military pension cannot
be taken into account'for grant of increments during

the perlod of thelr re-employment. Any amount withheld

'or recovered on account of wrong flxatlon of pay by
.adjustment of their military pension during the period

of their re-employment should be refunded to them within

a period of three months from the date of communication
5t omd

of this order. The DCRG of the 7th applicants accordingly

(592

- should be released'wifhout any deduction in so -far as

adjustment of re-employment pay is concerned. There will

be no order as to costs.

W% smz(l‘\ r ’

; ‘ A\«-*a
.V HARIDASAN) : (S.P MUKERJI)
JUDICIAL MEMBER S ; VICE CHAIRMAN

Nejoj



