CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULARKN BENCH

0.A. NOS. 773/2004 & 144/2006

THURSDAY, THIS THE 4" DAY OF JANUARY, 2007

CORAM

HON'BLE MRS. SATHI NAIR, VICE CHAIRMAN
HON'BLE DR. K.B.S. RAJAN |, JUDICIAL MEMBER

O.A. 773/2004

Sinoy K. Mathew 8/0 N.V. Mathew
Preventive Officer (Customs)

Customs House, Kochi-682(09

Residinsg at Kuzhikandathil, Piravem PO
Ernakuiam District, PIN -686 664

By Advocate Mr. T.C. Govindaswamy

i

™

¥

By Advecate My TPM Ibvohim Khan, SCGSC forR 14 &6

Vs/

Union of India represeted by the

Secretary to the Government of India
Ministry of Finance
Department of Revenue

New Delhi.

The Central Beard of Excise & Customs
New Delhi- through its Sceretary

The Chief Commissioner of Customs
Bangalore Zone, CR Building
Queens Road, Bangalore

The Commissioner of Customs

Custem House

K ochi-682009

Shri T.0 Padmakshan
Superintendent of customys (Preventive)

Custom House
Kochi-682 409

The Juint Commissioner of Costoms{Establishment)

Custom House,
Wochi-682 649,

«Respondents.

Applicant




O.A. No. 14472805

1 Vijayan Pillai $/¢ Krishna Pillai
Superintendent of Custom (Preventive)
Customs House, Kochi-9
residing at No. I11/315-B
Aashiana, Marady,

Kochi.

[0

K.S. Bijumon S/6 P.P. Krishna Pillai
Superintendent of Customs (Preventive)
Custom House, Kochi-9

residing at 9/170-1 Layam
Manakachira, Nettoor

Ernakelam.

By Advocate Mr. T.C. Govindaswamy

Vs

1 Union of India represented by the
Secretary to the Government of india
Ministry of Finance
Department of Revenue
New Dethi.

. 2 The Central Board of Excise & Customs
New Delhi- through its Secretary

3 The Chief Commissioner of Customs
Bangalore Zone, CR Building
Queens Road, Bangalore

4 The Commissioner ¢f Customs
Custom House
Kochi-682009

5  Elsy Mathew
Superintendent of Customs (Preventive)
Custom House, Kochi-682 (09

6 T.G.Benrny Jose
Superintendent of Customs (Preventive)
Custom I{ouse, Kochi-682 69

-3

T.M. Jacob. :
Superintendent of Customs (Ureventive)
Custom iTouse, Kochi-682 09

8 K. Haridasan.
Superintendent of Customs (Preventive)

Custom [House, Kochi-682 049

By Advecate Mr. TPM Ibrahim Khan, SCGSC for R 1-4

.Applicants




4

B 2o e v SRR S O AR TS

D PP eae

3 H . i i i — L: — e
N I '\-';1."1_'"»:*!,-,“.‘."::"71YH:“%*’;E_}?"V&"?‘:#?&‘»%P?‘l‘:.‘).’;}!e}ﬁf‘:"'ﬁﬁ#ﬁﬂ,’;}ﬁ?ﬁ“ﬁ’:‘x‘_‘"7;_5‘ SRR R AT

a
-“}u

QRDER

HON'BLE MRS. SATHI NAIR, VICE CHAIRMAN

The applicants in both the OAs are working in tﬁe Preventive
ng of the Customs Department and their prayer relates to the inter
se seniority between them and th}e party respondents in the OAs and
the consequent denial of consideration for promotion to the poét of
Superintendent (Customs), a Group B Gazetted» bost. vSincer the
nature of reliéf asked for is the same, the OAs were h‘eard'togethler
and are being disposed off by this common order. | |

2 The facts as set forth in the Application in both the OAs can be

summarised as under:-

QA No. 773/2004

3 During the year 1995, 5 vacancies in the céi_dre of Preventive
Ofﬁcers(Customs),wéré reported to the Staff Selection Commission
for direct recruitment and correspondingly 2 v_é.'o‘ancies were set

apart for promotion .The applicant and 2 others were selected and

‘the applicant, the first among the three seiected joined duty on

7.1.968. Against the vacancies meant for promotion ~one Sri
T.KHaridasan and ancther Sri O. Padamkshan were promoted

initially on adhoc basis and later, on ré'gul'ai" basis. Ever since his

appointment, the applicant had been rep.resenting to assign Ahié‘ |

seniority in terms of the principles laid down in Government of India
O.M No 35014/2/80 Estt (D) dated 7" February 1986 - vide

representations marked as Annexures A5 to A8.There was no
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response to any of the representations. While so, the respondents
published a seniority list of Preventive Officers as on 1.07.1995
communicated vide Circular dated 23.1.2004 marked as Annexure A-

4. In Annexure A-4, the applicant's name is shown at S.No.169 and

th

the name of the 5 respo‘nden‘t‘ Sri O. Pa»d’makshan is shown at |
S.nol among those who a_‘re _x;vo'rkin:g ’oh'ad hoé basis as on tha datve.
Subsequently by a corrigendum issued on 29.1 .2004 the applicant's
name was deleted from Annexure A-4. The applicant submitted
another repfesentation date 7.2.2004 at Annexure A9, but there was
3 | - no responsé to that alsc. While inter se seniority between the
| applicant and the 5" respondent remainéci still undetermined, the 5"
respondent was promoted on ‘adhocibésis as Supdt. of Cwstoms
(Preventive) by the Annexure A-10 order and later on regular hasis
vide Annexure A-11 order. Left with no other altemative, the
applicant approached the Tribunal in OA 657/2004, inter alia praying
for a declaration that the applicant is entitled to he placed abave the
oth respondent .in the list of Preventive officers. The OL\ was
disposed off with the direction that the Annexure A-8 representation
of the applicant shall be disposed off with reference to the rules and
precedents on the _subject. in purported compliance  of| these

directions the 6" respondent has now issued Annexure A-13

rejecting the applicant’s grievance. The applicant has supmitted

X ih

that he is entitled to be placed above the 5" respondent in the
seniority of Preventive officers (customs) in terms of the decision of

this Tribunal in OA No453/1996 and promotion of the 5" respondent
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as Supdt. of Custorris is arbitrary, discriminatory and contraflry to law.

The reliefs praved for are:- | o

(a)Call for the records feading to the issue 03‘ Annexure AL13 (md quash the
game ) . . . .

~ (b)Declare that the applicant is entitled to be placed ahove the 5™ respondent
in the seniority list of Preventive officers (customs) maintained by the 4%
respondent and direct the respondents? to 4 accordingly;

(c)Declare that the applicant is entitled tobe consxdored for proemiption as
Superintendent of (,ustoms (Preventive) in preference to the 5“‘1 espondent;

{c)Call for the records lcading to the issue of Annexures A10 and All and
quash the same to the extent they include the S"“xcspcndcnt _and exclude the
applicant; '

{d)Direct the respondents to consider 1he applicant for- adhoc/reguldr ;
prometien to the post of Superintendent of Customs, in preference to the 5™

respondent and to grant him the consequential henefit of . adlghoc/xemxhl» '
promotion with effect from the dates of Annexures Al0 and 4111 with all

consequential arrears of pay and allowances;
(eJAward costs of and incide-ntal to this application

(I)Pass such other orders.or dxrectmns as deemed Jast, fit and necessar\ in
the facts :md cxrcumamnces of the case.

OA 144/2005

4 During the year 1993, the two applicants were selected by the

Staff’Selection Commission uhder the direct reCfuitrﬁént quota and

they were appointed agamst the vacancies reported for the year
1994 though they took over the actual dutles of the post on 2 5 1995

and 204 95 respectively.on account of delay m reportmg the

|
vacancies and also ﬂnalization‘ of the recruitment process. In the

seniority list published by the respondents at Ancxure A—4 the 1

‘ applicants name is shown at Sno‘!SS and the 2™ app{icantis name at

s no154 and the Resoondent 6 is at S ne1d51 and the rPsoondents -

7&8 are at 8 nos16 &153 respectively. The 5" zespondent was




bromoted respondents 6,7,and 8 as Suoerintendents (oustoms)

‘decided and hence they have sought the following reliefs:-

G-

later included in the List and was placed between S.Nos 150 & 151.
. Th’ough 14 vacancies were reported in 1994 not é"single direct recruit
was appointed for that year. The applioantsvhad been requesting the

‘authorities for assigning their seniority on the basis of the principles

in the Annexure A1 memorandum. But their representations

Annexures A-5 to A-8 did not bring forth any response. In

‘meanwhile, Annexure A-4 was published and the respondents

offoe order dated 30 6.2003. on ad hoc basz» by the Annexure A-

order dated 22, 10 ”OO’% and later reqularized b\/ an office rder datead

3_0._0.2004. Subsequently the party respondents were gran.ted the

!

. benefits of regular 'promotion ‘with' effect from 23.9.2002. - The

applicants’ representations on their senjority have still not bexs

{a) Declare that the applicants are entitled to be placed after S Nos 150

at

ne

by
1.

N

2’
>

~and  above the 5% respondent in anrexure A4 seniority list ef Preventive
officers maaintained by the 4™ respendent and direct the respondent 1 to 4

accordingly.

(hy  Call for the record leading (o the issue of Annexure A4 and quash the
the

same to the extent it places the applicants at Snes 1535 and 154 and also to

extent it pliaces the respondents S to 8 above the apphicants and direct the

respondents to place the applicants hetween S.nos 150 and the 5™ respondent

and to grant the consequential henefits.

© Declare that the applicants are entitied to be considered for promoti
as Superintendent of Customss taking inte consideration the senior
assiened to them in terms of the deciaration in paragraph 8 (a) above.

(d) Call for the records leading to the issue of Annexures All and AL4

and quash the same to the extent thev promete the respondents S to 8
preference to the app!zc‘mtc ‘

(e) Direct the respondents to consider the applicants for promotion as
Superintendent of cusioms in preference to therespondents S te 8 and Lo

on
ity

in




grant the consequential benefits including the arrears thereof.
4 Award the cost of and incidental to this application,

{g) Pass such other orders or directions as deemed just, ixt and necessary
to the facts and circumstances of the case. :

5 The respondents have filed counters in both the OAs. As -

regards the inter-se seniority bebtween the applicant and the 5

respondents in OA 773/04, it is submitted that in the year1995, by

applying the ratio of 3:1 out of the 7"vac_ancies, 5 vaeancies were "

reported to Staff Selection ’C_Qmmission on 13.12.1895 and 2'

vacancies (1 general and 1 SC ) were available for reguiarf

Preventive officer w.e.f.13.12.85 against the said reguiar promotlon -

vpromotion‘ The 5" respondent was reguiarized in the grade of ”

vacancy on the reoommendation of the DPC heid on 7 11 ’7002 The :

one SC vacancy was carried forward as there were no oandidates.

availabie even in the extended zone of consideration. ln the seniority |

list of Preventive officers pubhshed \/ide cncular No3 dated -

23.01.2004 (Annexure A-4), the names of four ofﬂoers including the

applicant were inadvertentiy included as the senion‘y was to reflect

the position as on 1.7.1995, the name of the applicant who was

 selected {o the poet of Preventive officer and joined the post only in

1996 was not to be included. Hence a comigendum was issued.

They alsc clarified that the promotion of Sri T.K Haridas was againsi

the carried forward vacancy of the year 1994. Hence according to

the respondents the ﬁvmg of seniocrity of the 5" respondent and the

applicant in the grade of Preventive ofﬂoers in the years 1995 an d

2655 r RN IS AT
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: ‘1 996 respectively is correct.  As regards the reliance plac:ed by the
‘ap’plicant on the judgémentv of the CAT in OA 453/96, it is submitted
that the main thru‘st of that judgement was thét the direct r(e'oruit
officers who we-re selected for appointment against the vacancies
reported in the years 1991~92 and 1992-93 but could not join dué to
the étay operating in “the subject period should be giv‘en‘senigrity as
| per their quota. In thé case of the 'applica.nt {har'e was no such de é,y
as he was selected by the SSC orﬂy_on 12.9.1996 and joined jon
~ 7.11.96 and therefore the said »judgement _d'oes not apply to the
circumstancés of the applica,nt’s case. ‘The applicant _ﬁled a
rejqinder pointing out that the contentibn of the rgspondanté that the
prombtee viz: the 5‘“‘re3pcndem was regularised‘ for the yéar 1995
would prove that the applicant was recruited against the 1995
vacancies and the applicant's year‘of reéruitment is 1995 and this
. factis notin dispute. " |
6 The respondents filed an additi.énai repiy statement dehying
the "aforesaid c_:la;im of the applicant _tha.tv‘since the vacéncies -fof the
: é@st of Preventive of“fic;ér reported to thvé .SSC \ﬁ;faé in the year 1995,
thé applicant’s r_ecruitmeht yea.r is also 1995 is not acceptable,
7 in _the«ir counter filed in OA144/05 | the rés'pondents have taken
pretty much the same stand that the inter se seniority beméen Direct
recruits and promotees is determined in accordance with fthe
princinles laid down in Qoverhmeht of India OM No 2201177186 Estt
(D) dated 3.7.1986 which clearly stipulates that the rotation of quatas

for the purpose of determining seniority would take place only to jthe
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-9-
extent of available direct reoruitsv ahd prénﬁotees. “The 5" respondent
'S semon‘y was refixed in order to tmpl@ment the ordef of- thls tribunal
setting aside her notional appointment and it was upheld by the Hon
High Court.

8 The applicants .in ‘their rejoinder have contended that they were
recommeﬁded vf‘o'r éppoihtment for the \)a.ca.‘ncies reporvted‘for the
yéar 1994—95,“ but due to the delay in proc_:essingvtﬁe appéintment
orders they could join énly on 3.5.1995 and 20.4.1995. But the
respondents 6,7,and 8 who were workmo on 'adhoc' basiAs} as
Preventwe officers were regu!anzed acramst the vacancies of the
year 1994-95  violating the quota rota system" They have aléo
submitted that the r_éspondents ha\)e_ not clarified Whythe applicanté

cannot be granted seniority and the benefit of: promotion as"prayed

for and their contentions are misleading. -

9_ Inv the additional feply sta;téméﬁt' ‘the .rés'jbonfd‘eht; have

contended that there was no delay on thetr part in issuing the

| appomtment orders afler the receipt of the recommendatzons of the

SSC and the due procedures of issue of offer, anduct of physical
endurance test etc had to be followed. The respondents 6,7 avndv,8
were continuing as Preventive officers since 1;987 itself and hencev
were regularized in the vear 1994, The cuallfymg service for
promotion from the grade of Preventive O"‘ﬁcer to the grade of Supdt
is 8 years . One year relaxation in qualifying service for promotion to
the grade of Supdt. was granted as a onetime affair and the party

respondents 6,7 and 8 who were eligible for this relaxation were




- 10 We heard Sri T.C.G Swamy l.earned Counsel for the applic:

~ the party respondents which is contrary to law and discriminat

=10~
promoted w.ef23.09.2002, the date when their juniors w

promoted. The applicants are not entitled to get any such reliefs.

and the Learned SCGSC for the respondents. The main plan
the applicants’ argumehts in both the OAs is that they are entitle

be placed above the private respondents in the list of Preven

ere

ants

d to

tive

- officers and while the question of their inter se seniority remained

undetermined, promoticns to the higher cadres have been given to

K of

ory.

Sri Swamy maintained that principle of determination of seniority”

between Direct recruits and promotees has been settled - by

Supreme court in various judgements holding that rota and quota

the

should be observed in determining seniority where the same is

provided under the Rules and this Tribunal had in OA 453/1

underlined the same principle. ‘It has been further fortified b

recent judgement of the Apex Court in JT 20086 (11) SC 553, i

986

y a

Arvinder Singh Bains v State of Puniab & Ors, |

11 On the respondent's side the same arguments as in

counters filed were advanced.

the

12 We have gone through the pleadings and the judgements

referred to.

13 Though the chalienge in the OAs revolves round the denial of

promotion to the post of Superintendent (Customs) |, a Gr B Gazetted

post in the Department, the real question to be decided is what is

the bhasis for determination of inter se seniority between

the

~
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_applicant in the first OA who is a Direct récruit and the 5Sth
respondent who is a promotes?. Similarly in OA 144/05 also, the
dispute centres round the inter se seniority bet‘weeh the applicanté
and the 5" and 8" respondents. |
14 The larger question of inter se seniority between direct recruits
vand promotees is no longer res integra as it has been setlled by the
Apex court tHrough various legal pronouncements over a period of
time, the most significant among them being, the oft -quvoted.

judgements in Direct  Recruit class [l Engineering Officers

association v . state of Maharashira, M .Subbareddv and Another V.

APSRTC and Ors. Prafuilsa Kumar Das and Others V. State of J &K,

Ajith Kumar Rath V. State of Orissa and Others. In the context of the |
respohdent Department of Customs in this case, the very same
issue was agitated earlier by Preventive Officers who were direct
recruits like the present applicants before this Tribunal in OA 453 of
1986.  The applicants therein were recru\ited towards vacancies
reported in the vears 1991;92 and 199’2:93, but for various reasons
their appointments were delayed and they could join duty oh!y in the
subsequent years i.e 1992 and 1?93 in the méamvhile, the privata
. respondenis came {o be promoted in théir vacancies in  the same
year in which the \)acancies were reported. The respondents had -
then contended that as far as direct recruits are concerned, they
could he given seniority only from the yeé' of their joining duty in
accordance with the instructions in Govt of India OM No,35014/2/80-

Est(D) dated 7" February, 1986 particularly para 3 thereof which




reads thus-

15

“This matter which was also discussed in the National codncil
has been enqagmg the attention of the Qovernment for some time
and it has heen dec) ided thatin future while the pr i't‘l'\: ¢ of rotation of
quotas will stilf be followed for detennining the interse senior ity of Direct

~recruits and promotees, the present practice of l\upmo vacant elotls for
being filled up by direct recruits of later years by giving them unintended
seniority over promotees who are alr*ady in position would be dlspunsul ‘
with. Thus, if adequate number of direct recruits do not become W'uhble in’
any particular year, rotation of quotas for purpose of de termining se enjor ity
would take place only to the extznt of the available direct recruits and
promotees. ln other words, to the extent direct 1ecmit& are not available,
the promotees will be bunched togather at the bottom of the senior x}} list
below the fast position up to witich it is possible to d sterming seniority, on
the basis of rotation of quotas with reference to the actual aumber of direct
recruits who become available. The unfilled direct recruitment quota
vacancies  would however be carvied forward and added tL\ the
corresponding  divect recruitment vacancies of the next year qnd'to
subscquent years where necessary for taking action fox direct re uuitmwt
for the total number according to the usual practice. Thercafter in that yea
while senioriiy will be determined between direct recruits and promotecs to
the extent of the number of vacancies for direct recrnits and promotees as
determined according to the quota for that year, the additional! direct
recruits selected against the carried forward vacancies of the previoulxs year
would be placed enbloc below the last promotee {(or direct recmiti‘ns the
case may b2} in the seniority list based on the rotation of vacancies for that
year., The same principle holds good in determining seniority in the event
of cany forward, if any, of dirsct recmitm ent or promotion quota vacancies
(as the cage may be) in subse equent yras.” }

e,

came to the following conclusion, that the interpretation given

respondents to the provision of the OM was not correct.

|
After examining the provisions of the above OM, the Tribunal

by the

|

|
l

“ As the process of recruitment for the notified vacancies was successfully
canied out and the applicants wers selzcted for appointment to the vacancies
reported for the relevant years. they should be given seniority according to theur
quota for respective yeas in terms of the principles laid down in the O.M|dated

7.2.86.. the non availability of dirset vecruits will arise only if no

recruitment was mads duri ng the period and the direct recruitment vac

were carried forward. Such a contingency had not arisen in this case.4.

Ldircct
ancies

i1 the

light of what is stated abovs. we dispose of this application directing the first

sspondents to assign saniority to the applicants taking into account the y

ear for

which the vacancics were reparted and not with offect from the date of their

Y

]\\HHH" 1) SCTVECY,

|
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g i6 The judgement was upheld by'th-'e Hon. High court of Kerala

in O.P ,No.216/2000 vide order dated 25" September2002. ‘

17 It is seen from the above mentioned facts that main|question :
whioh_came to be considered and arising in this Application also is

: "",Whethe'r seniority could be linked to the year of vacancy and notas

per the roster points. The following ;udgemente of th e Apex court o

_more or less endorsed the view that seniority could not be hnked to_

“the year of vacancy.-

i) AjitKumar Rath v. State of Orissa, (JT 1999 (8) SC 578) .

- u) | .Suraj Prakash Gupta ors v. State of J&K& Orsl. (JT -
. 2000 (5)SC 413) | , . |

iy Dr ohandra Prakash & Qrs v, otate of U P (JT\ 2002(3) -

SC 492)

‘_18 The Leerned counsel for the -applicent vcontend!'ed in his_

|

-'argument that the Honble Supreme Court has gone lnto thls-,

| questuon in detail in a recent case reported in JT 2006 1!1) SC 553'?7

of Arvinder S!nqh Batns Vs, State of Punrab& Ors whereln the pomt e

for consrderation before the Supreme court was whether under the .

|

) Punjab Civil service Executive Branch Class |l rules 19/6, senlonty N

| dvates back to thedate of -joining service or is to be de,termined in-

terms of the roster principle in the context of State notifying
- vacancies in 1980, the vacancies for the years 1978-82/being filled
“in 1986, promotee candidates being brought in prior to actual

appointment of direct recruits and. the appellant a direct recruit

gt ¥ LI : AR
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- semority takes into account the fi f'!lmg up of vacancies in the gerv

following conclusions -

-14-

seeking seniority over promoted officers contending that delay

on

the part of the government to appoiht direct reoruit\candid%tes :

cannot deprive him of senicrity above promoted candidates.

19 After considering all the earlier judgements including the three
mentioned above it has been held that it is mandatory to apply #ota

. andv'quota in determining seniority when it is providéd so in the

Rules The court rehed stronoly on the earher ;udgemcnt in Gonalv

Bhlmaooa v State of Karn aka & ors in \u’thh it was observed that

the scheme in force relating to the services for nxmg mtei

se

ice

from the two soufces on the basvs of the quota and therefdre

fixation of inter se seniority in the gradat'ion Iist has to be worked

out on the basis of quota”™ The Supreme court came to the

“The action of the anthorities is based on the misinterpretation of the provis
of Rule 21 0 £1976 Rules and is therefers liable to be st asidz. The action of
- authorities 1s also contrary to the Recister prescribed for the purpose
-~ appointment to the PCS. The mandate of the roster is that unless

ons
the

of
his

appotntament is in the order prescribed under Rule 18, the appointment is

~invalid. Consequently the order of appointment must be deemed to be the o

der

prescribed in Rule 18 of the 1976 rules. The action of the respondents in

determining the seniority list without reference to the order consequencs

of

appointment is wholly unsustainable in law and is liable to bs set asids. This

apart, the temm order of appetutment is also  being  misinterpreted by

the .

authornities and i1s being confined te individual order of appointment issueP to
individual members of service whereas the temm of appointment only refers to

the ordei/consequence 1)'"e<s:z‘ibed under Rulel8. Further, from apermisal of R

wle
21 it would be manifestly clear that if it is to be interpreted in the manner

in

which it is przsently being done namely. to detemmine the senfority on the basis

of the order of appeintment 1.2, the date en which the order of appointmen

tis

issucd, the same must necessarily relawe to the inter se seniority of individual

sources of recruitment. This procedurs was adopted in preparing the seniority
confined to Register B. Action of the authorities in determining the seniority
- all the members of the PCS(EB) with reference to their dates of appomtm

and not with refecence to the order by which they were required to be "xppmz
under Rule 21 of 1976 sules and s hable to E)L set aside, :

list
 of
ent
ed




58. We have also referred to the décisions rendered by this court. This

~ of rota-quota prescribed in Rulel8 of the 1976 Rules.
clearly contrary to the law laid down by this comt.>”

The action s

court said
that rota and quota must necessarily be reflected in the sentority list and any
sentority list prepared in violation of rota and quota is bound to be neolaled. The
action of the respondents in determining the seniority is clearlv in total

disregard
therefore

20 ln the msta“rt case in accordance wnth the Reorultmeni Rules,

vacancies ln the Cadre of Preventlve officers are to be ﬁlled

ratio of 1:3 as between ‘promotees and direct recruits. - During the .

year 1995, five vacancies in the cadre of Preventive Office

S were

reported to the Staff Selection Commission for direct recruitment. In

the result there were two vacancies meant for promotion. The .

apphcant and two others were recruited for appomtmem

three vacancies, the applicant belnq ﬂrst among the three;

and Sn T.0 Padmanabhan were promoted initially on adho
Hence accordrng {o Lhe applicant,
been as shown below.

Sri T.K Haridas Promotion

Sri Sinoy K. Mathew DR (applicant)

Sri J. Rajesh Kumar DR - |

Sri Shajahan DR

Sri T.0.Padmakshan Promotion

21 The respondents have stated that Sri T.K Haride

regularized against the carried forward vacancy of 1994 wit

from 26.4.95 and the fifth

respondent T.0.Padmaksha

the order of seniority shou

oined on

‘ 7.11.96‘ Agalnst the two promotee vacancres one Sri T.K.Haridas

ld have

35 Was

h effect

n was

in the

against

C basis.

v
v A AT
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. commenced in 1994. The party resoondents (promotees) are' shown

| m the semora‘y hst pubhshed by the resoowdento as on 1 7. 95 The_

They also comend that t‘ﬂe appltcant ;omed duty only on 7. 11

"Supieme court case auoted above namely, \«'hethpr the apphcar

k .ormomle enuncnated m the bove tudqement Lhat ououa/rota sﬁo

s0..
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rggulars/ed from 1\) 1”9‘* aoa*nst Lhe regu*ar momotton vacancy.

and the second vaoancy bemg SC vaoanov was car ned forwdrd

senior to him. The Guestion therefore is the same as acitated in

would not be observed in the year 1995 as them were no dsr

?2 Szmhar!y in OA144 the rl\/al Cgmem,QnS are, a(‘Cordmo o ,the,,_f"‘ R

14 vacanmes were reporuad in that vear a“nd he apphoants 3om_‘ed_’»

continuing on adhoc basis since 1987 and were regularized agai

vacancies of 1994 reported to the SSC. This would be contrary to

the law and the directions uf this court that it could . not

considered that no direct recruitment had taken place in the year

5.

'there;ore the prommees who were regulanzed in 1995 have to rcmk |

semomy wou|d d te back to the vac cJ vear 1995 in whtch the -

'vaca"hcies were reported to the SSC or to the date of joining and if

_ recrunts avaﬂabie that year Th|s would be cleariy in Vto!a’uon of the -

| be foho‘fed in determmmg the senuont‘y W hen the Rules pre;cnbed‘_‘

aophcants in 1994 not a smote dneu reoruu was appoimed Lhough

dgtie_s on 2595 and 20495 though the recruitment had -

respondents havc submitted that the onvate respondents were

nst

be

ect-

thl'e. l'i'étte'r is 'téken that \}Qouid in eﬁéct,’mean that th"e rota/quota;' P
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1994.The law in this regard has been clearly set out in the

judgement of the Agex Court in its following observation::-

“Direct recruits can never be senior to promotess if the date of appointment
is made the sole criterion for determining seniority as their process of

selection s always lengthier than promotees. Only to rule out any.

discrimination and arbitrariness, the roster under Rule 18, has been

preseribed which has to be read with rule 21 in determining ‘seniority.
Making the date of joining as the basis for determining the sentority would

have led to discretion in the hands of Government and there would have
been a possibility of misuse. It is mandatory to apply rota dlld quota in
detenmining seniority when it is provided so in Rutes.”

23 Aoau from the enunciation of this general prmmple by the

Supreme court,in /-\.avmder Singh Bains case, the princ:ple of

consideration as staned garlier, bexor@ thls Trabunal in OA 453/386

deClded on 28 6. 99 and the conclus&ons o this Tribunal have been

extraoted in para 15 supra, It was held that it was not a case where

direct recruitment had not taken placev.’at,ali and vacancies carried

forward, but the selection process had actually been conducted, but

appointMents came .'to be made in the éubsequ_ént year“ The

respondents have taken a contention that the ma_ih thrust of the

| judgement was on the{ defay that had,o:c»:c‘urrehd due to stéy etc "in

permitting the applicants to join as POs and the ‘extraordinary

circumstances found by the Tribunal in the OA4 53/96"»‘@&"@ not

present in these OAs for claiming the same benefit. This argument
is not correct as seen from the order, the facts and circumstances

are pretty much the same in these cases too. In QA 453/96, the

delay was one year and appointments were made in the

VT L e A.—_ by SEOSENETS AU ?m@":r‘ih

- senlority in the cadre of Preventive ofﬁcers had come up for :
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subsequent vyear, the process of examination including ithe
examinations having taken place in the previous year. In the Bains'
case, despile a much longer delay of 4-6 years, the court has
directed observance of the quota/rota rule in seniority. Hence in
these cases the delay being only one vear, the a.ppoinfments having
spilled over to the next year only, there is no difficuity for: the
respondents to go by the rota rule in seniority, also the promotees
were reguiafized against specific earmarked vacancies in the same
year . Hence there is no excuse for the respondents to deviate from
the principle already laid down by the Tribunal for determining the

seniority in the same cadre of Preventive officers.

24 We find that the seniority list at Ad is as on 1.4.95. 1t con‘éains
only the hames of the applicants in OA144 and the applicants ii:l OA
733/04 have heen deieted on the ground that they were not in
position on that date. A perusal of the list shows that the.

respondents have implemented the judgement of this Tribunal in

OA453796 only up to the 1993 vacancies. As regards the years
1994 &1995, only the number of vacancies have been sh;own
along with the names of persons and their dates of joining. IThe
name of the 5" respondentin OA733/04 is shown in a separate list

of adhoc promotees. The names are thus not indicated in the order

of seniority. We have also seen the DPC proceedings. It is seen

therefrom that the same list had been foliowed by the DPC an ‘j the

+ H | 1
5" respondent has been picked up frem the separate list of adhoc
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promotees as menitioned above. |t is evident that the seniority list
followed by the DPC was incomplete and had not been finalized by

- a due process. The respondents should have finalised the semorlty"
subsequent to the year 1993 and pub(ished an uptodate seniority

hsu and shouid not have taken recourse to further oromotaons to the -

'Loosts of Supenntendents without fnahzmg the semon‘y of “ihe
apphcants thus throwing open the doors of I|tioatlon. The principles :

| ~of semonty have already been settled by our order in OA 453/96: o
re!ymo on GOl O.M dated 7.2.1986 No ohanoe in the Governmenu ’
of India’s policy has been brouont to our notwe lt is now further‘
fortlﬂed by the judgement of the Hon Supreme court in Ar\/mder.

- Singh Bams case. Therefore we do not.see any need to a.dgudtcate
the le‘gal position in this rega‘rd afresh. We express our respectfui |

‘ agree.rnent with the order in OA 453/96 and the determination of
interse ‘senio'rity between the direct recruits and prornotees as
directed therein.. Tnese onncroles cannot change from vear {0 year, .
the respondents have to follow the same principles for subsequen( |
years also. Seniority has to be settled first before resorting to
prornotions. Hence without venturing into " a‘nv exercise for
oetenﬁm.n the respective placements of the applicants.end»tne
party respondents in these cases, we would only direct that the
respondents finalise the seniority in the cadre of Preventive officers
from 1994 onwards following the same princinle as I’aid down in our -
order in OA 453/9‘6 and the law _laid down by the Hon Supreme |

court in the case of Arvinder Singh Bains. Once the seniority is -
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determined in accordance with the above, promotions can “be

effected to the higher posts on the basis of such seniority,

25 In the result, we direct the respondents to prepare the

seniority list of Preventive Officers(Customs) from 1994 onwards

n

accordance with the directions in CA 453/96 and finalise the same

after following the procedure of inviting objections and giving nolice

to all those affected within a pericd of four months from the date

this order. The promotions/regularizations

continue on a provisional basis only till then and if after finalization
of the seniority as proposed above |, the applicants gain seniority

above the respondents they shall be eligible for retrospect

effected already will

promotions and consequential bengfits as per Rules .

26 OAs are disposed off accordingly.

Dated 4- 1-2007

DR. K.B.S. RAJAN
JUDICIAL MEMBER
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