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ERNAKULAN BENCH

DATE OF DECISIDN 30.10. 1989

PRES E-N,T

HON'BLE MR.A.V.HARIDASAN - ;;,JUDICIAL .MEMBER .. .

.

oRIGIuAL APPLICATION NOs, O0A K-SDZ/BB 97/89,
131/89, 134/89, 140/89, 141/89, 142/89, 146/89,
163[59l4163/8914163/89 and 194/89.

17 CR Madhavan™ " ° ﬂ““*%fi~—'AppIIcant -in® Bﬁix56ﬁ2788f”*$ﬁﬂffﬁ

2. TCG Menon - _ Applicant in OA 97/83

3. TL Paul -  Applicant in DA 131/89

4. CL Vilasini ' - . .Applicant_in OA 134/89

5. P Bhargavi - Applicant in OA 140/89

‘6. T Janardhanan '—‘f;AppiiGant;injDA»141/89 -

7. P Balakrishnan Nair . - Applicant in DA 142/89

K Vidyasagaran_

«i A pp]. i’can t-b

10. KU John ~ “ - - Applicant in DA 169/89

11. CR Vijayakumara Menon - . Applicant in DA 183/89

12, C Kunhikrishnan Nambiaré“*ﬁhbﬁliﬁaht“in»GA-494/89_:-->~ ;

Versus

1. The Regional Director, )
ESI Corporation, - e
Regional Office, T
Trichur - 680 020.

2. The Director General
ESI Corporatlon,

Kotla Road, S
New Delh1 - 110 002.. Respondents .
Mr.KA Abdul Gafoor E :'“;_ Counsel for applicants
Mr.CS Ra jan - - Counsel for respondents
9._.&_0__5__& - L EBELLE
(Hon ble Nr AV Harldasan, 3ud101al Nember)
1au

SInce ‘the questxonlof[facts and the ev;dences
are similar in_thesavcasgg,‘tbey_age,bgelng Consxdered_

jointly. o ,
00.02/->
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2. These abpiication wére filed by 12 applicants
who were working in ESI Corporation as Head Clerk/ \

Inspeétor/manager'ﬁrade III,~whichﬂareali~eQUivalent

.

posts. The grievance of the applicants is that when

they were promoted to the post of Head Clerk/inSpee-
ftor/Nanager Graae 111, while theylugré hﬁlding the
post of U,D.C in charge (u.n.C i/C), they were not
givén the benefit of F.R. 22(5)@ The pay of each

of the applicants were fixed while they were promoted

" to the post of Head Clerk from U.D.C I/€ on the basis: -~ - -

of notional pay arrived at as if they had been working

" §n the post of U.D.Cs in the scate-of-pay 0f Rs.330=. ... =-= -

S560. Their contention is that, the post of Head Clerk

carries higher responsibilities than that of U.0.C I/c

,/,1’-«'-?‘

and therefore, they are entitled to fixatiogn of their. ... .

initial pay as Head Clerk under.E.R. 22(c) with . - . -

reference to the pay draun by them as-U,D,C I/c - . - . - .

immediately bePore such promotion. In individoal

'céée, the initial fixation was on different dates

betueén 1981 onué?aé.‘ Qhen tﬁe»Bangalore Bench of
the Central Admiﬁisgrétivé“rribunal in“GbpalSharmé's e
case in Aﬁpl;catibn §o.67,ta_é9 and 78/87 held that,"
employses offthejﬁg;23§rhoration while promoted from

u.0.C I/€ post td;ﬁﬁe_post:df4Head Clerk, they ars

eeed/-

"



p———YE pay as U.D.E-F/
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entitled to have their pay fPixed under F.R: 22(c) - - o .

with reference to the pay=drauh by-them as U.,0.C I/e, = -
8ach of the applicants made &:tepnessntafionurequesting
for Pixation of his pay as Head Clerk under F.R. 22(c)

thaking the scale of pay of U.D.C I/€. The respondents

| féjected the representations-stating thét?the<decision’ﬁ‘:y~r=f..

of the Central Administration was applicable to the

- ) only .
petitioners in those cases And not universaliy.Therefore,
the applicants have approached this Tribunal for having

their initial pay in the cadre*oﬁ-HeadrElerk/Inspectox/—.,,m~

Manager Grade III, under F.R. 22(c).0n»the basis of

*GF a-direction to pay<them -« -

the arrears., The fespondents:naxa«':ésist' the appli=-
_cations. The main contentions raised are that the post .
of U.0.C I/& being an Ex-cadre post, fixation of pay

| . Head Clerk ’
in the posti of Manager/uwould ibe wnly: with reference to .

the pay of the respective incumbents in ‘the post of .

U.D.C,ahd that the applications are barred by_limitation.

3. I have heard the érgumantswotwthe.leaxnad_q S
counsel appearing on either.siﬁEt““In“application“'f-w?'“‘*“'

Nos. 67 tq 69 and 78/87 of the-Bangalore Bench of R

\ .
AN >

the Centrél Administrative Tribunal;-a ‘Division:Bengh of .
the Tribugél has under similar sets.ofw?écts and

circumstancgs held thaﬁ the post-ef U.D.C I/c.is not
an ex-cadre post and that, qnfbeing:p£omoted as Head

oou4/"



Clerk whilse working as U.0.C 1/c, one is entitled
to maww initial fixation of pay under F.R. 22(c).

It has beengheld as follous:
"Jeg are unable to understand how the
posts of UDC i/c can be treated as
ex-cadre posts. As a matter of-fact .
posts of UDC i/c existed at the mate-
rial time in every department of
Government. Therefore, we do not
agree thit these posts were ex-cadre
posts disentitling the applicants
to the benefit of FR 22 € on their
appointment as Head Clerks. Ue have
gone through the decision of this
Tribunal in A.Nos. 170 and 171/86

and we are entirely in agreement with . - . - e

the decision rendered therein-that-the
post of Head Clerk carries higher
responsibilities than that of UDC i/c
and is in fact a promotional post.

We therefore hold that the applicants:
are entitled to fixation of their
initial pay as Head Clerk under FR

22 C with reference to the pay-draun.
by them as UDC i/c immediately before
their appointment to the post".

" The contention of the’rBSpondents_that the decision
:of the Bangalore Bench b? the Tribunal in Gopal - -
Sharma's case is applicable only to the pétitidners
in that case catht be accgpted.~~1n~30hn Lukaese
.énd another -Vs- The AdditionalChieP Mechanicél_'
Engineer, S .Railway and otﬁérs which was héard by
a Three Member Bench (Application Nbs.27 & 28/87)

-

%



The Hon'ble Chairman Justice K Madhava Reddy. speaking

for the Bench observed as follous: - .

4-

can'be said that the:hcision,in Eopal’Sarmafs:¢a§a:f

 $1” that-sense -De- atrxctly Judgment3~1n

"In servxce matters any Judgmenta;.wﬁu~:~~~*
rendered, mACepK pexk&as bs BixEK - ‘

sy muﬂnoqx, i nexsead

except pérhaps in disciplinary |

proceedings, will affect someane«: ‘wruu. Ll

b

or the other member of the service.

The interpretation of Rules governing--=--=--~ -
‘a service by the Tribunal, while it

may benefit one class of employees,

may adversely affect another—class. -

So also upholding the claim of

seniority or promotion of one may
infringe or affect the right afanother. -
The judgments of the Tribunal may not

personam affectlng only the partIES
to that petition; they would be Judge
ments in rem. Most judgments -ef-the

Tribunal would be judgments in rem -

~and the same Authorities impleaded. - B R AR

as respondents both in the earlier il

“and the later appllcatlons‘uould“have‘““'~

to implement the judgment. If a:pacty-

affected by an earlier judgment is.. .. ..

denied the right to file a Revieu Petition

and is driven to Pile an original-appli--

cation uhder Sebtionv19,~apartafrom‘the S
likelihood of conflicting judgments-being: ... ...

rendered the Authorities required to

implement them being one at the same

‘would be in a quandary. Implementing.:i. .. - -~

one would result in disregarding the other,®-

i
|
i

In the light of the above observationy it -
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is a Judgment in Rem appllcable to all 31mllar1y

- these.
placed persons. The appllcants in A casaslust

~as the appiicants in Gopal Sharma's casé are Head

Clerks/Inspectors/Managers Grade III in ESTvCorpo-

ration uho were denied the benefit of Pixation of

pay Qnder F.R. 22Zc)_uith fefefence to?thatlpaYr
in the post oij.D.C I/ﬁf 'Tﬁeréfore the conten-
tion éf the respondents that the deéision of

'the Central Administrative Tribunal iﬁtApﬁlicatibh

Nos. 67 to 69 and 78/87 of the Bangalore Bench is
. o ’ ) )

_applicéble’to,ohly to parties thersto and that

therefore, the applicants are'not'enfitled—to~the~a~--~—~-v~w

beneflt of £, R. 22(c) as claimed by them has only

tD'bé rejected; Therr contentlon that the post of
U.D.C i/c is not a cadre post has also té be'rejacted.
Now coming’to the guestion of limitapidn~in'ailvtheéeg
céses, the‘applicants have made a representation on
the(basiéAof the decision(of'the Centrél Administrative

Tribunal., The‘respdndents re jected this representation

stating that the applicants are not entitled to ?ixation,

of pay as claimed by them, since the decision of the

Céntfal AdministratiVe Tribunal,re?erred to their

'represantation.bounﬁ only the partieé.theretg.,_lhé

|
|

'respondants have not stated in the order reJectlng

vthe representatlon Lhat thelr representatlons vere

\
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rejected,_bécause~they werse barred by limitation.
Since the ESI Corporation has not yét Pinallyv
\_msal.\ie'd the questir:h of Pixation oF‘ pay, the appli-
. cants have made thé representation immediateiy‘
'aftef the Tribunal pronouﬁced ordefs in Gspal
Sharma's case,uithout mﬁch delay on receipt of
the re jection of the representation,theyghévé
filed the applications in this'CDurt. Therefﬁre,A
.I am of the view that the applicatioqjcannot.be

. held to be time barred.

Se ‘In the result, the applications are allowed.

'The respondents are directed to-Pix-the initial pay. . - =

R RS

- OP the applicants in the post of Head Clerk/Inspectory

Managei Grade III under.F;RfZZ(c) with reference to
the paydra@h by each of them as U.D.C I/c imme-

| diately before their appdintmeht t0 the post and to
pay them all consequential arrears Qithin”a’hericd

of three months from the date of receipt of this order. ...

6. There is no order as to c sts.

\ o (A.V.HARIDASAN) o
\ ’ JUDICIAL MEMBER | ]



