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The Hon'ble My, .SePeMukerji, Vice Chalrman

The Hon'ble Mr. No Dharmadan, Judicial Member .
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Whether Reporters of local papers may be allowed to see the Judgement?

To be referred to the Reporter or .not? \/.‘,, / .

Whether their Lordships wish to see the fair copy of the Judgement ? (\N '
To be circulated to all Benches of the Tribunal [ f/ L
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e JUDGEMENT =~ il
(Hon'ble Shri S.P.Mukerji, Vice Chairman)
under Section 19 of A T,Act C’
In this application dated 15th Pebruary. 1990£the
[N

épplicant who 1is an Ex-serv:l.Ceman and re..employed under the Cone
troller of Defence Accounts has prayed that in cancellatim of
the impugned orders at Annexure-I and III his initial pay on

re_employment should be refixed by giving him the benefit of the

<o

number of years of service‘pixt in by him in the Army in accordance

with the O.M. of 25.11,1958. He has also prayed that the respondents
' (

EYES

should be directed to give him relief on pension also.
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2. The bfief facts of the case are as follows.
The applicant retired from the Army in 1982 after 15 years

ofsservice. At the time of his discharge from the Army his

L@
[

basic rank pay was Rs. 255 plus classification pay of Rs.
BO)L giving a total of Rs. 285/-. His militery pension

was Rs. 139/~ and the pension eqﬁivalent of gratuity was
Rs: 18,55. ﬁe’was reemployed as a Telegraphist 1n‘C.T.O.

Paighat on 2.9.85 in the pay scale of Rs. 260-480. His

i

'initial pay on reemployment was fixed at the minimum of

tns pay scale of Rs. 260/-. According to him his total
emélﬁments before retirement from the Army was Rs.574.30
Qhereas by fixing ﬁis pay at the minimum of the pay scale \
of;Rs. 260/=~ hisvtotal emoluments along with ﬁis military
pession and pehsien equivalent of gretuity came to Rs.
260+139+18 55 ie., Rs. 417;55. Accordingly in accorcdance
with the O.M. of 25 11.58 at: Annexure IV his reemployment.
pay should be enhanced from the minimum of the pay scale
1e;. Rs, 260/= by adding one increment for each year of
equivalent service rendered in the Army.  His other con-
tention is that his entire military pension was lisble to
be;ignored for fixing his pay on reemployrent and on that
acsount also his pre-retireﬁent pay being more than the
migimﬁm of the pay scale of Rs; 260/~ he is entitled to

advance increments.
!
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3. | According to the respondents his total\emolg.
ments of Rs. 417.55 including the minimum of the pay scale
of the re-employment post plus mil;tarylpension plus
éension eQuivalent of gratulity being more ﬁhan the pre-
;etirement basic military pay of Rs. 285/~ there is no
hardship caused to him and he is not entitled to get any
advance increments, ' in accordance with D.G, P&T's letter
of 10.8-85. They have also indicated that in accordance
with the Govt. of India, Ministry of Pinance's letter

déted 11.2.77 (Exbt.R.3A) relief on pensiocn cannot be

g:anted during reemployment,

4? We have heard the ;earned counsel for both the
parties and gone throggh-the doc#ménts carefully. In regard
to the qﬁes£ion of advaﬁce increments to bevgiven to re-
empléyed ex-servicemen; whose entire or‘parﬁ of militery

pension has to be ignored, a Full Bench of this Tribunal

in their judgment dated 13.3.90 in 0.A,3/89, 0.A.15/89,

0.A,K.288/88 and O0.A.K,289/88 held as followss

{4 . . . .
(a) We hold that for the purpose of granting advance

increments over and above the minimum of the pay
scale of the reemployed post in accordance with
the 1958 instructions (Annexures IV in OA-3/89),
the whole or part of the military pension of
ex-cervicemen whithare to be ignored for the
purpose of pay fixation in accordance with the
instructions issued in 1964, 1973 and 1983
(2Znnexures V,V-a and VI respectively), cannot be
taken into account to reckon whether the minimum
of the pay-cscale of the re~employed post plus
- pension is more or less than the last military
‘ pay drawn by the re-employed ex-servicemen,

(b) The orders issued by the respondents in 1985
or 1987 contrary to the administrative instruct-
ions of 1964, 1978 and 1983, cannot be given
retdyspective effect to adversely affect the
initial pay of ex-servicemen who were re-
emploged prior to the issue of these instruct-
ions. .
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Since in the igstant case before us the. applicant was re-
employed after 1983, his entire military bension and pension
equivalent of gratuity has to be ?gnored‘in reckoning if there
is any hardship in fixing his re-employment pay gt the mini-
mum of the pay scale of Rs.260-480. Since the basic military
pay before retirement was admittediy Rs, 285/~ the minimum

of the pay scale on re-employment without tgking inté aécohnt
the military pension, being less thén the ﬁre-retirement'
military pay, he is entitled to inérements for each year

of military service in grade; equivalent to that of Telegraphist.
2! :

. ,
5. As regards relief on pension during re-employment

a Larcer Bench of this Tribunal presided over by the Hon'ble
Chairman in its judgment dated 20.7.89 in T.A.K.732/87 etc.

by a majority decision held as followss

“Where pension is ignored in part or in its entirety
for consideration in fixing the pay of re-employed
ex=-servicemen who retired from military service
pefore attaining the age of 55 years, the relief

- including adhoc relief, relatable to the ignorable
part of the pension cannot be suspended, withheld

. or recovereéd, so long as the dearness allowance
received by such re-employed pensioner has been
determined on the basis of pay which has been reck=
oned@ without consideration of the ignorable part of
the pension. The impugned orders viz. O.M.No.F.
22(87-EV(A) /75 dated 13.2.76, O.i.No.F.10(26)-B(TR)/
76 dated 29.12.76, O.M.No.F.13(8)-EV(A)/76 dated
11.2.77 and O.M.No.M.23013/152/79/MF/CGA/VI(Pt)1118
dated 26.3.1984 for suspension ané recovery of

" relief and adhoc relief on pension will stand modified
as interpreted on the above lines.”The cases referred
to the Larger Bench are remitted back to the Division
Bench of Ernakulam for disposal in detalils in accord-
ance with law and taking into account the aforesaid .
interpretation given by one of us(Shri S.P.Mukerjij

.. 5~ Vice Chairman) .® .

f ".i,; : , . Ny,
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In view of ihe above decision the applicant will be entitled
to relief including adhoc relief on his entire military pen-

sion which stood ignored by the order of 1983,

o
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6. In the facts and c{rcumstances. we allow this
'gpplicaﬁion wiﬁh the following directionss

(a) The initial pay of the applicant on re-remploy-4
éenﬁ i; the scale of Rs; 260-480 should be re-fixed by
éranting him one advance increment for each completed
?ear of his military service in gradesequivaleﬁt to that
of Telegraphist in the scale of Rs. 260-480 bﬁ£ in no
éase should his initial pay be more than the last pay
érawn by him in the Armgd Forcgs. We direct that the
éay of the abplicant should be refixed on ﬁhe above lines
Qithin a.period of th#ee months from the date of communi-
c::ation of this orders and § -

(b) Since tﬁe éntire military pension of the |
;pplicant is to be 1gnorea.'th§ relief including adhoc
;elief relatable to his milita:§ pension cannot Qe suspended,
withheld or recovered during the period of his reemploy-
Qent. We direct that the relief including adh&c relief
;n his military pension should be péidlto.him dﬁring the
;eriod of his reemp;oyment and if.any'amoﬁnt has been
iécovered or suspended the same should be refunded to

him within a period of three months from the date of

communication of this orders and
: o ~

'

(c) There will be no order as to costs. .

ML\/‘%««'Q’W %D/; ‘
(N.Dharmadan) (S.P.Mukerji)
Judicial Member S Vice Chairman

20.6,90
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