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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. No.138/1990
TOREK - 199

DATE OF DECISION 2.0.6.1991

s,

D.Ravi Applicant (s)

M/s.M.Lalitha Nair & S.M.Prem Advocate for the Applicant (s)

Versus

. Govt. of India, Ministry of Personpel, PrRbbisoddeiavesices
and Pension(Department of Personnel and Training),
New Delhi, represented by its Secretary and another

N.N.Sugunapalan,SCGSC Advocate for the Respondent (s)
Mr.P.V.Mohanan - for skile Govt: of Kesale-

CORAM:

The Hon’ble Mrg p MUKERJ,VICE CHAIRMAN

The Hon'ble Mr.A.V.HARIDASAN, JUDICIAL 'MEMBER

Whether Reporters of local papers may be allowed to see the Judgement? "/‘,\
To be referred to the Reporter or not? e, ’

Whether their Lordships wish to see the fair copy of the Judgement?\

To be circulated to all Benches of the Tribunal? fvy

pwN

JUDGEMENT
(Hon'ble Shri S.P.Mukerji,Vice Chairman) -

In this application - dated 11.2,1990 ~the applicant who belongs
to the Kerala Cadre of the Indian Administrative Service and was appointed
to the LA.S. by selection from a non State Civil Service cadre has prayed
that the impugned order dated 24.5.1989 at Annexure-A5 assigning to him the
year of allotment of 1980 in the LA.S. as also the order dated 18.12.89 ét

" Annexure-A7 rejecting his representation against that year of allotment be
. /
_both set aside as illegal and unconstitutional and that he should be assigned

the Year of allotment of 1971 . He has also prayed that para 2 of Government

of India's letter dated 6.6.1978 quoted by him in para 4.9 of his application



.2,
should also be declared to be illegal as it is contrary to the Seniority Rules.By |
this . letter it was laid down that " a non-State Civil Service Officer who
was .consid_ered unsuitable by the Selection Committee  for appointmentl to
the LA.S. on an earlier occaSiQn should nbt ge.t a year of allotment higher
than the year'of allotment assigned to the non;State_Civil Service Officer
who was »a]so' considered along with ther former in earlier year but was
found suitable bx Ithe Selection Committeé and was therefore appointed
to I;_A.S earlier than him ..." He was intially appointed as Director of
Survéy and Lgnd Records and his regular appointment to the LA.S. was
notified on v7.11.198.8. His( grievance is that though in accordance wi;h
the various Aposts ‘equivalent to the Senior Scale of the LA.S. held by him

. the
he was entitled to get a- year of allotment of 1978, by/ mischief of the

5
impugned provision in the Government of India's letter of 6.6.1978, as
~ quoted above, his year of allotment was fixeq as 1980 because.in a select-
i(;n held prior to 1987, he élong with another non-SCS Officer Shri T.R.
Gopalakrishnan was considered for promotilon to the LA.S., ‘but only Shri
Gopalakrishnan wés selected and was given 1980 las year of allotment,
. The applicant's plea‘is 'r'lot to spegk of 1978 he is actually entitled to

 the year of allotment of 1971 because from 1976 onwards when he became

Commissioner - of Corporation of Cochin he has been holding posts equiva-

an

lent to he Senior Scale of the LA.S. However, on the basis of/ erroneous
v : 5

- statement | - made by the State Govt. that only the post of Joint

S

Director of Municipal Administration is equivalent to the Senior Scale
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they
of LA.S. recommended that he should be given 1978 as the year of allot-
VA ‘ '

‘ment on the fact that he was given notional promotion as Joint Director

e

of Municipal Administration on 1.7.83. He has argued that he was promoted
to: the LA.S under Rule 8(2) of the LA.S. Recruitment Rules under which

"any person of outstanding ability and merit serving in connection with

" the affairs of the State ‘who is not a member of the State Civil Service"

can be considered for such promotion. In accordance with Rule 3 of the

I.A.S.(Appointment by Selection) Regulations, 1956 .an~ officer of outstand-

ing merit and ability who has complet‘ed not less than 8 years' of continu-
ous service under the State Govt. in a gazetted post ’-iS’ eligible, He
has argued that seniority of such an officer is determined under Rule
3 of the I.A.S.(Regu‘lation of Seniority) Rules on an adhoc basis on the
recommendation of- the State Govt. “and in consultation with the
Commission with the proviso that he cannot be given a year of allotment
of a State Civil Service Officer already promoted to the LA.S. and whose
length of service in the State Civil Service is more than the length of
continuous service of the non-SCS Officer in connection with the affairs
of the State. The applicant's contention is that subject to this embargo
there can be no otherAembargo‘ for ‘determining the year of allotment
a o \
of /non-SCS Officer promoted to the LA.S. The executive instructions
of the Government of India issued on 6.6.78 depressing the year of allot-

ment of a later non-SCS abpointee to the LAS. to the year of allotment
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of anofher promotee ‘of 'the same category who had been seleeted by
considering the. later promotee as unsuitable, is uﬁconstitutionai. _

2, .‘The applicant's'-further ’co‘nteption" is tha_t,the epplicant was
promoted 'as Ce‘rporetion (iomm_issioner,l Cochin on 9l.6.197.6 _whjch is equiva-
lent. to the post of Deputy -Secretax_'y to the S.taee Ce}.ovt.v which post has‘
been considered‘b)"'this_ Tribunal in other cases as equivalent to the Senipr
Scale of the LA.S. Accerding to hi'm the"Stat.e Govt. itselé declared the
eost of Commissioner of Corporation as equivalen; in status ‘and responsi-
bility te _the post of D‘eputyl Secr‘eta.ry‘ to Govt. --by.Annexu_re-Al. He has
mervnioned' thet' one LA.S. officer Shri Vafdachari whe was earlier Deputy
Secretary ‘eo the _State Govt. \;/asA .appeinted later as- Commissioner of
Calicut Corporation .‘whi'ch post was’ cr‘eated'jas tempgrary additien te the.
I.A.S4.Cadr'e‘ to accommoeate him. Under R.ule 3 of the Kere!a Muhicipal
Corporati‘ens’(Appointmenp offiCorvnr.nissio/ners) ~Rules, 1963 an- LAS. officer
éan- also be. appointed "td that post. The applicant' lhas 'named ‘si)“(‘ LA.S.
foicers -in ‘t.he. Sen;or Seale Who had been appointed as Cor_nmissiohers
of Munic_ipal 6orporations in Kerala. According}y the applicant'e ,seljvice'
'_as Cox;poration Commissioner. of Cochin frorﬁ 1976 should be Treckoned
.fovr determinin.g his );ear of allotment, In 1976 the post of Joint Director
of Mﬁrﬁcipal Corperaeion .wae not in existence and the Commiss_ioner of

Corporation was next in rank and status to the post of Director of Munici-

- pal Administration.. The applicant was given notional promotion as Joint

~
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Director, »-Mur')i.cipal Corporation on 1.7.V1983. This post is equivalent to
h thgt of Joint Secretary to the State Govt, By taking his service from
1983' only as 'e}quivvya.lent}to the Senior .Scale of tﬂe I.A.S., he has,beeri

wrongly ~denied ‘the -benefit of his service from 1976 which was also

' “ that in - o
“equivalent to/the Senior Scale of the L.A.S for the purposes of seniority.
5

The . Government of India, " however, while recognising his service at least
from 1983 as equivalent to the Senior Scale' of the LA.S. did not give
him the yeai' of allqtment of 1978 baséd on that service, but downgraded

it to- '1980 in their imf)ugned letter- at Annexure-A5, the 'relevant part

1

of which reads as follbws:-

"2, It is felt that the post of Joint Director .of Municipal
Administration held by the .officer w.e.f. 1.7.83 in the then
scale of pay of Rs.2100-3040 can be considered as equivalent
to the senior scale post of LA.S. from the point of view
of the duties and responsibilities attached to the post and
also’ the 'scale of pay, for the purpose of application of the
analogy of rule 3(3)(ii) of the Seniority Rules. Thus, taking
into account 1.7.83 as the crucial -date for determination of
his year of allotment, Shri Ravi is entitled to 1978 as the
year of allotment in LA.S. However, it is noticed that the
name of Shri D. Ravi was considered by Selection Committee
in 1986 alsobut he was not selected and one Shri T.R.Gopala-
krishnan was selected. Since Shri Gopalakrishnan has been
assigned 1980 as- the year of allotment, therefore, in terms
of para 2 of this department's letter dated 6.6.1978, Shri Ravi

_ cannot be assigned a year of allotment earlier than 1980, As

\ per the -information furnished by the State Government, the
-proposed year of allotment is not to be restricted further
under proviso to rule 3(3)(iii) of the Seniority Rules."

His repre‘sentéti‘()n was rejectéd by the impugned order at Annexure-A7.
) - The applicant has ‘conceded vtﬁ‘at while the pay scale of ACo'rporat.ion Commi-
ssioner ‘is Rs.850-1450 the 'payl scale of Deputy Secretary is Rs.950-1450
bt_lt has argued that considering tﬁe éuties and responsibilities attached
to- the former post a difference of Rs.100/- in the minimum of the 'two

pay scales should not stand in the way of equation of these two posts.
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His argument is that year of allotment in accordénce with the Seniority
Rules is tq be fixed on an adhoc basis depending: upon the circumstances
of each case and- his year of allotment could not be depressed to the
year of allotment of -Shriv Gopglakrishnan by the mischief of the executive

instructions. He has also quoted the case of one Shri K.P.Jbseph another

non-SCS Officer who was selected aléng with the applicant in 1987 but -

- was assigned the earlier year of allotment of 1976 when Shri Joseph

commenced working as Députy Secretary in the scale of Rs.1950-2950

with effect from 18.5.81 whereas the applicant started working as

~Corporation Commissioner in the same scale of Rs.1950-2950 with effect

from 9.6.76. Shri Jbseph had seventeen years of Gazetted service whereas

the 'applicant hagtwenty two years of Gazetted service. He has also pointed

out that whereas Shri Joseph became a Class I Officer_ in 1979, the appli-

cant became a Class | Officer in 1971. WhilevShri Joseph started exerci-
sing ‘the powers of Head of Department i.n 1984 the applicant started
doing so fromA,11976.

3. In the cour_lter affidavit filed by respoﬁdenﬁ 1, i.e.,the Govern-

ment of India, it has been stated that on the basis of the various posts

-

held by the applicant prior to his appointment to the LA.S., the applicant

was entitled fo 1978 és ‘the year of .allotment, but a decision had been
taken in éonsultatioﬁ with the Union Public Service Commission that
between two officers ‘considered by the:Selection Committee in a parti-
culaf‘ year., one who is selected should not become junior to other officer

who is not selected in that particular year,but is appointed to the IAS
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on the basis of suBsequent selection. They have stated that " since the
applicant was also considered earlier by the Selection Committee, who
‘
judged his. suitability for appointment to IAS by Selection Committee
and in that selection the. applig:ant was not found suitable and one
- T.R.Gopalakrishnan .was found suitable, therefore considering the higher
mefit of' Sh\ri Gopalakrishnan and as per the principle of natural justice,
_that Shri Gopglakrishnan should rerﬁain seni\gr to the applicant in the
IAS as per the decision 6.6.1978, the year of allotment of the applicant
was restricted to 1980, being the year allotment of Sri Gopalakrishnan."i
They have érgged- that the restriction in the year. of allotment imposed
in the vGovernment of India's letter dateq 6.6.1978 is based on the sound
prir;ciple' of natural jus;ige and it does not override the provision of the
statutory Seniority Ruleé which lays down that the year of a{l‘lotment
_ of non-SCS Officer is to be determined on an adhoc basis. In the cases
decided by .the Triburial, yeai‘s of allotment of non-SCS Officer did not
fall Within_the mischief of this restrictive policy.-Sinc'e Shri Gopalakrishnan
was selected ih 1986 "when the applicant was rejected", it is only logical

- that Shri Gopalakrishnan remained senior to the applicant. As regards

Shri Joseph they have stated that since the applicant and Shri Joseph

: , , their
- were both selected together, there is no question of comparison of /service
. Y
- particulars.
4, In the counter affidavit filed by the State Government the

same argument as given by the Government of India has been reiterated
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to say. that the‘applicant who conceded the appointment' to the IAS to
Shri Gopalakrishnan in 1986 when the applicant was not considered
‘suitable, cénnot o,g pr;jmotion iﬁ a subsequent year get earlier year of
allotment. They have clérified that the posts of Municipal Commissioners
Grade I wére included in the gazetfed grade with effect from 1.7.1978
beforé which ivt" was a 'non.—gaz,-etted post. They have also denied tha;

. - stated
" the post is equivalent to that of Deputy Secretary and sthat the declaration

_ Y
of ‘equivalence given' in the o‘rder of 31.3.1961 éid got contain general
declaration tthat the post of Commissioner of Corporation is equivalent
in status ‘-and requnsibili_ty to the post of Deputy Secretary to Govt.
and specificélly relate to the post of Commissioner‘ of Thifuvananthapuram
Corporation. They.have further = clarified that the post of Corporation
‘Commissioner intrinsically is not equivalent to the Senior Scale of the
LA.S.  but to enaﬁl(; IAS foicers to draw pay under Rule 9 of the
I.A.S.(Pay) Rulés while holding_ the post such an equation is' nofified.

| They have given the pay scales of Deputy Secretary and Commissioner,

Municipal Corporation from time to - time which indicate that prior to

_ . : pay
1.7.83 the pay scale of the latter post was lower than thesscale of Deputy
. : -
_ ~the : .
Secretary. After 1.7.83, however, they carried/same pay scale. The post
’ 1

of Joint. Director of Municipalities, however, carried the same pay scale
as that of Commissioner of Corporation till 1.7.83 and higher pay scale
after 1.7.83. The applicant was Secrétary to Greater Cochin Development

Authdrity from 4.7.80 in the scale of Rs.1125-1725 which was the same



as that of Commissioner 6f Cofporation but lower than that of Deputy
Secretary in the scale of Rs.1200—'1800.' From 1.7.83 he becgme Regional
Joint Director of ‘Municipal Administrétion in the SCale. of Rs.2100-3040
which was then higher than the‘p'ay ‘scale of Deputy Secretary being
R371950-2950. They ha\%e vstated that the post of\ ‘Corpc')ratigri Commissioner
cannoé be- equ’ateﬁ to ‘the Senior Scale~df tﬁe LA.S as its jurisdicti{on
is 'éonfined 't(v)’ vt'he limits of the Corpoi",ation. They have ‘conceded that
‘the post. of }i.)eputy_ Secretary to Govt.l has been treated as a post equiva-
lent to the Sepior' Sc'ale' post in the I.A.S.‘ and thére’ is no difference
of .dvuties of Depuf‘y Secretaries whe;ber held by 'an LA.S 'Office‘r or other‘s,
e-vérf though .their pay scélés may differ. Since Shri Joseph-had ndt earlier
.. beer'l “considered -for prbmétio’n to the I.A.S-and rejec;ed, hi_s year of allot-

mé_rit is not liable to be depressed by the yéar of éllotment of Shri

Gopalakrishnan.

R ‘We have heard the arguments of the learned counsel for both
the pérties and gone .through‘tlhe docﬁments carefully. The learned counsel
- for reépgndent 2 produced for our perusal thbe prc;_ceedings~of the Selection
Committee Wpich met on 30.12'.1986.‘ We found from .the proceedings

that the Selection Committee considered amongst non-SCS Officers five

“candidates’ inclﬁding.' the appiicant and Shri T.R.AG.opalakrishnan. They

4
.

examined - their records and also ‘interviewed them and found that only

Shri Gopalakrishnan was suitable for appointment to the LA.S. Accordingly
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it can be deduced that they did not find the applicant as suitable for
prdmotion to the LA.S. We see nothing wrong in the instructions issued
by the Govt.- of India in their letter - dated 6.6.78 which state that

between two non-SCS Officers if one is found suitable for promotion

SO

and the othe; notv/in a particular year and the officer who was found
N G/

not suitable in the earlier year does later make the grade and is
éﬁpointed to the LA.S., the lattef cannot steal a maréh over the one
who was earlier'sélected in preference to him. The statutory Rule 3(3)(iii)
‘ | ) 1 !
of the I.A.Sf(Reguxlation of Seniority) Rules gives a carte blanche to
* the Ceﬁtral Govt. to fix the year of allotment of a ndn-SCS Officer
oﬁ anb adhoc basis ’on' the vrecommendation of the State Govt. concerned
and in'consultation with tﬁe Union Pﬁblic Service Commission. The
Centrél ‘Govt. is justified to issue executive instructiéns to fill up the
gap in the Statutory Rules in defining the restrfctions within §vhich
the year of allotment~shou1d be fixed on an adh;x: basis and identifying
'thé pit fall. to be avoided in rendering a subsequent prorﬁotee senior
to én earlier promotge who had been fduﬁd suitable in an earliér year
while the later promotee was found imsuitable. It may be that the
late\r‘ promotee had longer period of gazetted service or had held higher

posts when the earlier promotee was holding posts of lower rank and

status. But once both of them appeared in the same selection the loser
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can- never be senior to the winner by his subsequent selection. If the
loser becomes senior to the winner by virtue of his subsequent promotion,

it makes a mockery of the earlier selection. It is true that Sﬁri Joseph
has lesser gazetted SerVicé and held posts of ‘lower ranks when the
applicant was holding higher posts. But since he was not found unsuitable
when Shri G‘opalakrishn!an was selected because‘ he did not'a compete with.
him in 1986, his year of allotment cannot be suppressed by the year
of allotment of Shri Gopalakrishnan. Having lost the race to Shri Gopala- -
krishnan_- in 1986, th'el .api)licant cannot now claim seniority above him
in 'E.he LA.S. l;y his “ sﬁbsequent selection by qutfing corners. His year
of allotment has to be .restricte'dvto 1980. Since by the application
of the .guideliﬁes .issued by' the Covtv. of India in its instructions dated
6.6.7{?,_ the aﬁplicant's year of allotment has to be restricted to IQSQ
even th'ough on the basis of the posts held by him from 1983 his year

6f allotment could be computed as 1978, 'the question of computing

, ‘including :
his pre-1983 service gL/L service as Commissioner of Corporation as

equiveﬂent to the I;A.S. do.es.' not érise because even if- tﬁat service
is taken to be equivalent to the LA.S., his year of allotment remains
restri_cted to 1980, Accbrdingly we do not wish to go into the merits
of equivalence of his pre-1983 service being equivalent t‘o' a post in

the Senior Scale of the I.A.S. and refrain from giving any opinion about
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the same.,

6. . In the facts and circumstances we see no merit in the appli-

order as to costs.

cation and didmiss the same without

qu !
(S.P.Mukerii)

Vice Chairman

J

N.joj



