
CENTRAL AbIIINISTRATIUE TRIBUNAL 

ERNAKULAII BENCH 

S0 

DATE OF DECISION •... 26.2.90 

PRESENT 

HON'BLE SHRI S.P.UKERJI, UICE. CHAIRMAN 

• 	 AND 

HON'BLE SHRI N. OHARMADAN, JUDICIAL MEMBER 

ORIGINAL APPLICATION No,138f 

M. Sasidharan 	.... 	 Applicant 

I 	 - 	Is. 

Collector or Central Excise 
and Customs, Cochin. 

Secretary, Central Board bf 
Excise & Customs, New Delhi. 

Secretary, Ministry of Finance, 
Central Secretariat, 
New Delhi. 	 ...... 	Respondents 

Applicant in person. 

Mr. Thomas John, ACGSC 	 .. 	Counsel for the 
Respondents. 

ORDER 

(Hon'ble Shri S.P.Mukerji, iice Chairman) 

In this application dated 13.12.89 filed 

• under Section 19 of the Administrative Tribunals Act 

in amendmentof the earlier application dated 18.1.89, 

the applicant who is an ax—servicemen and has been 

jorking as an Inspector in the Central Excise under the 

Collector of Central Excise and Customs at Cochin, 

has prayed that his 9 years of military seruice should be 

counted towards seniority and his date of appointment in 

- 	 -- 	
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the Departent shouki be re-determined on the basis 

of priority appointment in accordance with the orders 

at Annexure-A .21. He has also prayd that those who 

had been responsible to deny him the legal and 

constitutional rights should be brought to book. The 

brief facts of the case are as follows: 

2. 	The applicant was serving the Air Force 

as an Airman fora period of 9 years and released in 

February 1971 without any pension or gratuity. His 

name was sponsored in 1972 by the Employment Exchange 

for the post of Inspector of Central Excise. HêAJas 

selected with 24th rank amongst the general candidates. 

His grievance is that like Scheduled' Castes and 

Scheduled Tribes his name should have been shown in a 

separate list of reser\jed category of ax-servicemen. 

Because of his low rank he could not get offer of 

appointment on the basis of the selection and he had - 

to join the Accountant General's office as a temporary 

Auditor in May 1973 with the hope that his appdintment 

in the Central Excise may materialise on a future date. 

He has been representing to the Collector of Central 

Excise and other officers for giving him the benefit 

of his selection for the post of Central Excise 

Inspector in the category of ex-seruicernen and at long 

last ultimately vide order dated 20.10.75 (Annexure-A.8) 

he got an appointment as Inspector of Central Excise 

in the ordinary grade on a purely ad hoc and provisional 

I 
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basis. Havinq been selected in 1972 he had to join 

in 1975 from the minimum,of the pay scale though he 

was given a notional seniority in the Cadre of Inspectors 

in accordance with his ranking in the merit list of 

1972. After joining the department he started repre-

senting for upgrsdationof his seniority claiming that 

he should be senior to those Inspectors who were selected 

in 1972 along with him as he was entitled,ias an 

ex-seruiceman, to be appointed against a vacancy 

reserved for ax-serviceman from the date that .uacancy 

arose. His representations and even Memorial to the 

President brought noresults and his Memorial to the 

President was rejected on 29.3.84 (Annexure-A.15). 

His plea is that in the seniority list as on 1.1 .86 

he was shown as the seniormost ax-serviceman who was 

recruited as an ex-service 	candidate and therefore 

in accordance with the reservation orders at Annexures-A.28-

A-29 and A-19 he should get seniority on the badis of 

the date of occurrence of the reserved vacancy. Since 

10 of the vacancies are reserved for ex-servicemen, 

according to him, the 10th direct recruit vacancy which 

arose on 1.7.66 should be given to him and his seniority 

in the Cadre of Inspectors determined on the basis of 

that date. He has also argued that he should get all 

' service benefits from the date the select list was 



-4- 

published. The respondents have conceded that the 

applicant was an ex-serviceman and he obtained 24th rank 

in the merit list of the selection made in 1972. 	They 

•rv 
have avered that even though he joined in 1975 he was 

given seniority accordng to his ranking in the select 

panel of 1972 and was placed above those Inspectors 

who joined in 1973 and 1974. They have argued that 

reservation of vacancies for ex-servicemen is only 

for appointment and not for confirmation or seniority. 

They have explainedthat the validity of the panel in 

which the applicant was included was extended from time 

to time and since the second ranking candidate was also 

an ex-serviceman he was apointed against the 10, 

reserved quota for ex-servicemen in 1973. When five 

more appointments were made in 1974 from the same 

select list the applicant could not be appointed as his 

rank was lower but later, by direction of the flinistry 

of Finance, he was accommodated in the second uacancy 

reserved for ex-servicemen on the basis of the 1972 

panel and given seniority according to his rai king 

in the panel. They have also átated that the applicant 

had claimed seniority in another application before 

this Tribunal (O.M.K. 38/87) but the same was dismissed 

on 2.6.87 as tjme-barred.They have however conceded 

that in the order of the Tribunal he was given the 
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option to make a reDresentation against the seniority 

list of 1986 with liberty to f'ile appropriate application 

therea?tér. The respondents have argued that by 

ttkcL 
changing his seniority at this at ge the seniority of 

others will be disturbed. In the rejoinder the applicant 

has urged that in accordance with the orders at 

Annexure-A.30, he is entitled to count his previous 9 

yearof military service for seniority. He has also 

made a grievance .? his belated appointment in 1975. 

He has also denied that the second ranking candidate was 

an ax-serviceman. 

3 • 	We have heard the arguments of the learned 

Counsel for both the parties and gone through the 

documents carefully. The applicant having ranked as 24th 

in the select list cannot claim seniority over those 

who had been graded higher in the merit list on the 

basis of occupying a reservation vacancy. Even if it is 

conceded that he is entitled to a reserved vacancy, he 

will be entitled to thebénefit of appointment but not of 

seniority which will have to be determined on the basis 

of his rank in the merit list. The respondents have 

categorically stated that in the first instalment only 

S persons were appointed from the select list and therefore 

the applicant, on the basis of 10% vacancy, cannot claim 

a reserved vacancy as an ax-serviceman. In the second 
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• 	 instalment of 5 vacancies filled up in 1974, even though 

G/L tWYl 

the appintments wazs made upto the 9th or 10th rank 

in the merit list, the applicant was appointed as 

an exserviceman though his rank was 24th. He has been 

compensated for his belated appointment by adjdsting 
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him within the 1972 batch aid placing him above thos.e 

who were, appointed in 1973 and 1974. 

4. 	There is no rule which assigns seniority - 

to an appointee on the basis ofthe date of occurrence 

of vacancy. The applicant's claim that he should be 

assigned seniority on the basis of the date of 

occurrence of reserved vacancy in 1966 cannot be 

countenanced because,till 197l he was in the Air Force. 

The question of acaunting his military service for 

seniority as Gxcisd Inspector would have merited 

consideration if he had proved that the post occupied 

by him as 'a Combatant Airman in the Air Force was in 

a grad.e equivalent to that of a Central Excise Inspector. 

5 1 '  In the consDectus of facts and circumstances, 

we find that the aoplicant has failed to establish his 

claim ançi there is no merit in, the application which is 

dismissed without costs. 

(N .Dharmadan) 
	

(S.P.Iluke i) 
JuTdicial Member 
	 Vice Chairmen. 
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DATE OF DEClSl0N__, 7-' 990  

M. Sasidharan 	 Applicant (s) 

( Pairpy, In person) 	 Advocate for the Applicant (s) 

Versus 

Collector of CentraL Excise 	 Respondent (s) 

& CustomsCochin and 2 otherS. 

Mr.V.Krlslnakumar. ACGSC__-__ _ Advocate for the Respondent (s) 

CORAM: 

The Hon'ble Mr. S.P.Mukerjl, Vice Chairman 

The Honble Mr. N.Dharmadan, Judicial Member 

Whether Reporters of local paers may be allowed to see the Judgernerit? fti 

To be referred to the Reporter or not? (/ 
Whether their Lordships wish to see the fair copy of the Judgement? fr 

To be circulated to all Benches of the Tribunal? t.i' 

r ft A 

(Shri S.P.MikerjI, Vice Chairman) 

We have heard the applicant and the learned counsel for 

the respondents on the Review Application and have gone through the 

documents. The review is being sought on the main ground that the 

submissions made by the applicant In his written arguments dated 22.1.90 

have not been properly taken into account. It has also been contended 

that all legal aspects of the case have not been properly appreciated 
1iu Ruts 	 eo k cr)1ky &. 

by the Tribunal. Firstly, If the applicant Is aggrieved by the judicial 

content of our order dated 26.2.90 and feels that judicial mind has 

not been properly applied, he cannot move for review of the order but 

has to get the orders set aside In appeal. A. review is possible only 

Itc 
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if there is an error apparent on the face of record or some new material 

Is brought to the notice of the Court. We have gone through the written 

arguments allegedly filed by the applicant on 22.1.90 but we do not 

find any new material or any aspect of the case which would persuade 

us to think that there has been a miscarriage of Justice in our order 

by not taking Into account the written arguments. 

2. 	After all Is said and done, the fact remains that in 1972, 

31 candidates Including Scheduled Cast/Schedu led Tribes and 2 ' Ex-~service mtqx  
I;- 

were selected. Of the 2 Ex-servlcemen, one was ranked at No.2 and 

the other one is the applicant who was ranked at No.24. So far as 

the first Ex-serviceman Is concerned, he was appointed In the first 

instalment but the applicant's ranking was so low that he could not 

be included even when the. second Instalment of 5 candidates jIJ 
were appointed In 1974. Because of the reservation for Ex-servicemen, 

the applicant was also appointed on the basis of 1972 panel in preference 

to a number of, candIdates on the panel who were ranking above him. 

Even if all the vacancies prior to 1972 had been carried over to 1972 

and the number of posts reserved for Ex-servicernen had been Increased 

beyond 2, the applicant could not have been given a better treatment 

than he got In respect of his ranking at the 24th position. He cannot 

In any case claim the vacancy given to the second ranking Ex-serviceman. 

Addition of more reserved posts for Ex-servicemen would not have impro-

ved his ranking. It is correct that ihe number of persons appointed 

from the Select List In the first instalment in 1972 was not 5 as for 

the second instalment in 1974, but that should not make any difference 

at all because the applicant has been given the seniority on the basis 

of his rank as if all the vacancies had been filled in one Instalment 

in t972. In the reasons, for review the applicant has argued that the 

statement made by the respondents that he was given seniority above 

the 1973 and 1974 appointees was false and that the Tribunal was misled 

- by the false statement. This argument completely fills because the 

applicant himself in the O.A. had stated "ofcourse in the subsequent 

• 

	

	 yearly seniority list I was given notional seniority as per ranking In 

the Select List Of ,  1972....." 

.. 3 
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3. 	We have already dealt with why the applicant cannot be 

given the seniority on the basis of date of oCcuInce of the vacancy. 

We stated in our judgement that if he was given seniority on that 

basis he would be assigned seniority of 1966 when he was in the Air 

Force. The Supreme Court also has been laying down consistently the 
tt 

dictum that seniority in a cadre Is normally determined by the date
0,1 

of commencing of Continuous service. The applicant has not produced 

any rule or order according to which seniority Is pre-datéd to the date 
r 	 . 

of occurnce of vacancy when the incumbent may not have even borne 
K- 	 U'- 

in the 
I service. In the Circumstances, - we áee no force in the Review 

Application and reject the same. 

•. 
(N.Dharmadan) (S.P.Mukerji) • 	 . 	. 	

Vice Chairman Judicial Member 
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