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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH .

LA 4 .

DATE OF DECISION ..., 26.2.90
PRESENT
HON'BLE SHRI S.P.MUKERJI, VICE CHAIRMAN

AND
HON'BLE SHRI N, DHARMADAN, JUDICIAL MEMBER

BRIGINAL APPLICATION No.138/89

M. Sasidharan o _ 'Applicant
o ) Us. ‘
1. Collector af Central Excise

and Customs, Cochin.

2. Secretary, Central Boafd af:
‘ Excise & Customs, New Delhi.

3. Secretary, Ministry of Finance,
Central Secretariat,
NEU DElhi. . PP PP Respondents

Appilicant in person.

Mr. Thomas John, AGGSC .. Counsel for the
: . ' Respondents.

ORDER

(Hon'ble Shri S.P.Mukerji, Vice Chairman)

In this application dated 13.12.89‘Piled
" under Section 19 QF the Adminiétrative Tribunals Act
in amendment . of the eérliar application dated 18.1.39,
the applicant uho is an ax;seruiceman and hés been
working as an Inspector in the Central Excise under the
Collector of Central Excise and Customs at Cochin,
has prayed that his 9 yearé oﬁ military service should be

counted towards seniqrity and his date of appointment in
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the_Departhent shou Id bg ré-determined on the basis
of ﬁriority appeintment in accordance with the orders
athnnexure;A.21. He has also prayed that those who
ﬁadﬂﬁeen responsible to deny him the legal and

constitutional righﬁs should be brought to book. The

brief facts of the casevare'as follows:

2. | The applicant was serving the Air Force

as an Airman for-a period of 9 years and released in
Fébruary 1971 without any pensinn or gfatuity. His
name was sponsorad in 1972 by the Employment Exchange
for thé post of iqépecfor of Central Excise.;%Hé;uasl

[

salected with 24th rank amongst the general candidates.

thwvw)d}. _
His grievance is that like Scheduled Castes and
o .

Scheduled Tribes his name should have been shouwn in a
separate list of reserved category of ex-servicemen.
Because of his lou rank he could not get offer of

. appointment on the basis of the selection and he had -
to join the Acccuntant_Genéfal's‘office as a tempurafy
Auditor in May 1973 uith the ﬁope that his eppdintment
in the Central Excise may materialise on ; future date.
He has beén_reprasanting to the Collector of Central
Excise and étherqf?icers For'giuing him the benefit

of his selection For'the'post of Centfal £xcise
Inspector in the gategofy bf’ex-servicemen and at long
last ultimately vide order dated 20.10.75 (Annexure-A.8)

he got an appointment as Inspector of Central Excise

in the ordinary grade on a purely ad hoc and provisional
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basis. Having been selected in %972 he had to join

in 1975 from the minimum, of the pay scale though he

was given a.nﬁtional seniority‘in the Cadre of Inspactors
in accordance with his ranking in ths merit liét of

1972, After joining the depaitment he'startad repre-
senting for upgradation-d? his seniority cléiming that
“he éﬁould be senior §0 tﬁose Inspectors who were sslected
in'1972 along uith.him as he uas.entitled,fgs an
ex~servicaman, to be appointed against a vacancy
resaryed for ax;saruiceman from the date that vacancy
.arosa. His réprasehtationévana even Memorial to the

President brought no results and his Memorial to the

President was re jected on 29,3.84 (Annexure-A.15).

His plea is that in the seniority list as on 1.1.86
he was shown as the seniormmost'exaseruiceman who was
recruited as an ex-service candidate and therefore
in accordance vith the reservation orders at Annexures-A.28-
A-29 and A-19 he should gét seniority on the basis of
_ \ &
- the date of occurrencs of the reserved vacancy. Since

. o | _ .
10% of the vacancies are reserved for ex-servicemen,
according to him, the 10th direct recruit vacancy which
arosé on 1.7.66 should be given to him and his seniority
in the Cadre of Inspectors determined on the basis of

that date. He has also argued that he should get all

service benefits from the date the select list was
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publisﬁe@. .The raspaondents have gonceded that the
applicent gas an ex-serviceman and he obtained 24th rank
in the merit list of the selection made in 1972; They
have avered that even though he joined in 1975 he was
given seniority according to his ranking in the select
panel of 1972 aﬁd‘uas placed above those InsDectofs

who joined in 1973 and 1974. They have argued that

- reservation of vacancies for éx;seruicemen is only

for appointment and not for confirmation or seniority.
They hayé explained. that the validity of the panel in
which thé abpliﬁant was included was extended Prom time
"to time and sincé the second ranking candidate was alsao
928 ex-serviceman he was apsointed against the 10%
reserved guota for ex-servicemen in 1873. UWhen Pive
more appointments Qerelmade in 1974 from the same
select list the applicant cau;d‘not be appointed as his
‘rank was lower but later, by direpfion of the Ministry
of Finance, ha was accommodated in the second Gacancy
réserved for ex-servicemsn on the basis of the 1972

i
panel and given seniority according to his ranking

4932 :
. in the panel. They have also stated that the applicant
[

had claimed seniority in another application before

this Tribunal (0.A.K. 38/87) but the same was dismissed

on 2.6.87 as tima;barrad,They have housuver conceded

’

that in the order of the Tribunal he uaé given the
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option to make a representation against the seniority
list of 1986 with liberty to file appropriate application *

thereafter. The respondents have arqued that by

: = Aelted
changing»his seniority at this stage thedsanicrity of
: S I3 £

~others will be disturbsd. 1In the rejoinder the applicant

has urged that in accordance with the orders at

Annexure-A.30, he is antitled to count his:pravious g

'yaar#o? military service for seniority. He has alsg

made a grievance .of his belated appointment in 1975.
He has alsa denied that the second ranking candidate was

an ex-serviceman.

3: ‘We have heard the arguments of the learned

‘Counsa% for both the parties and goné through the

do;uments carefully. The applicant having raﬁked as 24th
in the select list cannot ciaim seniority over those

who had been graﬁéd higher»in the merit lis?}on the

basis of occupying a reservatioh vacancy, Even if it is
conceded that he ig entitlad to a ressrved vacancy, he
will be entitled to thebenefit of appointment but not of

seniority which will have to be determined on the basis

of his rank in the marit list., The respondents have

~categorically stated that in the first instalment only

5 persons were appointed from the select list anq therefore
the applicant, on the basis of 10% vacancy, cannot claim

a reserved vacancy as an ex-serviceman. In the second
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vinsta}ment of 5 vacancies filled up in 1974, even though

coudd hom ot

‘the appéintments wesms made upto tRe 9th or 10th rank

3%

-

- in the merit list, the applicant was appointed as

an ex-serviceman though his rank was 24th. He has been

compensataed Por his belated appointmgnt by adjdsting

him within the 1972 batch and placing him above those

who were appointed in 1973 and 1974,

4. There is no rule which assigns seniority

to an apﬁoiﬁfee on the basis of the_date of occurrence .
of vacaney. _The abpliégnt's claim that he should be
assighed seniority on thé basis of the date of

occurrence of reserved vacancy in 1966 cannot be

countenanced because,till 197Q' he was in the Air Force.
: &

The guestion of accounting his military service for

\

‘seniority as &xcise Inspector would have merited

-consideration if he had proved that the post occupied

by him as a Combatant Airman in the Air Force was in

a gréde\aquivalent to that of a Central Excise Inspector.

5, " In the conspectus of facts and circumstances,
we find that the applicant has failed to establish his

claim and there is no merit in the application which is

dismissed without costs,

M% ' Sﬁz‘w

(N.Dharmadan) _ (szp.mUke_ji)
Judicial Member Vice Chairman.

e




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM

L EESE RANG60/90 4-3_9_QA r38]89

DATE OF DECISION__J.7.1990

M. Sasidharan Applicant (s)

(mm in_person) Advocate for the Applicant (s)

Versus

_C_ollﬁ;gx_gf_cgmnal_ﬁxcise_——— Respondewt (s)
& Customs,Cochin and 2 others.

Mr, .Krishnakumar. ACGSC ___Advocate for the Respondent (s)

CORAM:

“The Hon’ble Mr.  §,P,Mukerji, Vice Chairman
The Hon’ble Mr. N.Dharmadan, Judicial Member "

Whether Reporters of local papers may be allowed to see the Judgement7 N/m
To be referred to the Reporter or not? (N

Whether their Lordships wish to see the fair copy of the Judgement? YV

To be circulated to all Benches of the Tribunal 2 v .

PN

JUDGEMENT

" (Shri S.P.Muketjf. Vice Chairman)

We have heard the applicant and the learned counsel for
the \respondents on the Review Applicatlon and have gone through the
documents. The rev_iew is being sought on the main ground that the
submissions made by the applicant in his written érgument;s dated 22,1.90
have not been properly taken into Aaccount. It has *also been contended

that all legal aspects of the case have not been properly ‘appreciated
T Ruviews Q\v}?«w&sm commal ke e ittaioned « &
by the Tribunal.AFirstly, if the applicant is aggrieved by the judicial
‘ f
content of our order dated 26.2.90 and feels that judicial mind has

not been properly applied, he cannot moveS for review of the order but
ecc-\'\dkj >

. has to get the orders set aside ln appeal. A review fs possible only

' 2

/3/@
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if there is an error apparent on the face of record or some new material
is brought to the notice of' the Court. We have gone through the written
argu‘ments allegedly filed by ti}e ~applicant on 22.1.90 but ‘we do not
find any new material or any aspéct of the case which would persuade
us .to “think that there has been a miscarriage of justice in our order

by not taking into account the written arguments.

2, After all is said and Adone) the fact remains that in 1972,
31 candidates inclhding' Schedulec_i Casté/Scheduled Tribezand 2 Ex-’-servlcemzn
were selected. Of the 2 Ex-servicemen, one was ranked at No.2 and
the other one is the applicant who was ranked at No.24, So. far as.
the first Ex«serviceman is concerned, he was appointed in the first
instalment- but the applicant's ranking was so . low that he could not
be included ‘ even when the. second instalment of 5 cand;dates CD
were aﬁpointed in 1974, Because of tpe ‘reservation for Ex-servicemen,
the applicant was also appointed on the basis ofh 1972 panelJ in preference
| Gorrol |
to a number of ’\candidates on the panel who were ranking above him.,
Even if all the vi/cancies prior to 1972 had been carried over to 1972
‘and the number of posts reserved for Ex-servicemen had been increased
beyond 2, the applicant could not have been given a better treatment
than he got. in respect of his ranking at the 24th position. He cannot
in any case kclaim the vacancy given to the second ranking Ex-serviceman.
Addition of more reserved posts for Ex-servicemen would not have impro-
ved his ranking. It is correct that the number of persons appointed
from the Select List in the first instalment in 1972 was not 5 a;f;‘:)r
the second instalment in 1974, but that should not make any difference
at all because the applicant has been given the seniority on the basis
of his rank as if all the ‘vécancies had been filled in one instalment
in i97>2. In the reasons for review the applicant has argued that the
statement made by the respondents that he was given seniority ‘above
the 1973 and 1974 appointees was fglse and that the Trib}mal was misled
. by the false statement, Tﬁié argument completely C:L\ -because the
applicant himself in the O.A; had stated "ofcourse in _the subsequent
- i

yearly seniority list I was given notional seniority as per raqking in

the Select List Of 1972.000."
3
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‘3. ' We have already dealt with why the applicant cannot be
given the seniority on the -basis of date of occuognce of the vacancy.
We stated in our judgement that if he was given seniority on that
basis he would be assigned seniority of 1966 when he was in the Air

Force. The Supreme Court also has been laying down consistently the

ts be
dictum that _seniority in a cadre is normally determined by the date
”

of comr}lencing of continuous service. The applicant has not produced ‘

"any rule or order according to which seniority is pre-dated to the date

4 ) A bum,
of occurence of vacancy when the incumbent may not have even bornq
‘\/ 1

in .the service. In the clrcumstances, we see no force in the Review

Application and reject the same.

Mot o™ S,

(S.P.Mukeriji)
(N.Dharmadan) _ . _ o
Judicial Member - _ Vice Chairman



