CENTRAL ADMINISTRATIVE TRIBUNAL®
ERNAKULAM BENCH

0.A. NO. 138/2000

MONDAY, THIS THE 25th DAY OF MARCH, 2002.

CORAM

HON’BLE MR. G. RAMAKRISHNAN, ADMINISTRATIVE MEMBER
HON’BLE ‘MR. K. V. SACHIDANANDAN, JUDICIAL MEMBER

S. Joseph S/0 Souriyar

ED Branchl Postmaster,
Pampanapalam (Via) Kanjikode
residing at Sebasthli House
‘Kanalpirur, Pampanpalam Post

Palghat. : Applicant

By Advocate Mr. M.R. Rajendran Nair

k)

Vs.
1. The Seniof‘Superintendent of Post Offices
' Palghat Division
Palghat.
2. The Postmaster General,
Northern Region
Calicut.
3. Union of India represented by.Secretary

to the Government of India
Ministry of Communications

‘New Delhi. T 'Regpondents

@f"-

By Advocate Mr K.  Shri Hari Rao, ACGSC

The Application having been heard on 14.2.2002 the Tribunal

delivered the following on 25,3.2002,.
' ORDER

HON’BLE MR. G. RAMAKRISHNAN, ADMINISTRATIVE MEMBER

The applicant aggrieved by A-1 memo 'dateq 22.11.99

issued by the second _respbndent ‘filed this -Original

App1icafion seeking the following reliefs: :
. : ' .
(i) To declare that the applicant is entit@ed
the revised allowance as applicable to the
Extra Departmental Sub Postmaster as and when
revised and direct the respondent to pay the

to get
post of
it was
revised

maximum allowance of the post of Extra Departmental
Sub Postmaster to the applicant with | the entire

arrears thereon with 18% interest per annum.

(ii) Direct the 2nd respondent to pay exemplary cost

to the applicant as may be fixed by thiis

Hon’ble

Tribunal and also to pay the cost of thiis Original

Application.
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(iii) Grant such other reliefs as may be ,pfayed for
and the Court may deem fit to grant :
2. According to thé applicant’s averment jh the;O.A. he
commenced service as EDSPM, Pampanpallam w.e.f. 25L6.84 The
ED Sub Office was downgraded into ED Branéh: office w.e.f.
1.2.85 pursuant to the policy of the Department . At the time
of down-gradation of the Sub Office he was drawing a
consolidated allowance of Rs. 285/~ p.m, which 'was the
maximum allowance at that time and the applicant’s allowance
was protected on down‘gradation of the post. 1In support of
this he Aproduced A2 memo dated 14.1.95 issued by the first
respondent. The app11can; was "put off duty” w.e.f. 18.6.85
and was removed from service w.e.f. 25.2;87 pursuant to a
departmental disciplinary actibn taken against hﬁm on the
charge of unauthorised absence and that he entrustea office
work to an unapproved outsider. The " second respondent
exonerated the applicant from the charge and | ordered
reinstatement in service and accordingly he was reinstated as
EDBPM Pampanpa]]am w.e.f. 12.6.92 and he was contjnuing as
such. Later as per A-3 order of this Tribuﬁa1 ?in 0.A.
872/93 the applicant received the back wages also. According
to the applicant though he was entitled td get allowances of
EDSPM at the time of reinstatement which was the allowance
being paid to him immediately before he was put off he was
paid the maximum allowance applicable to the post of EDBPM.
His representation‘requesting for allowances payable to EDSPM
was rejected by A-4 order dated 7.2.96. The applicant
claimed that the order of the Postmaster General rejecting
the .representation of the applicant was unjust and illegal.

According to him when the allowance was fixed app]icant was

entitled to get the allowance at the revised rate as and when

it was revised. Accordingly w.e.f. 1.83.98 app]ﬁcant was
entitled to get Rs. 3,125/- which was the maximum phyab]e to

EDSPM and also the DA and other benefits admissible thereon.
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He relied on A-5 order of this Tribunal in O.A. NO. 157/98
in support of his case. The‘_ applicant submitted a
representation to the third respondent requesting him to
considér the above aspect and issue appropriate direction for
payment of revised allowances as applicable to EDSPM to him
with arrears thereon and with 18% interest on suchiérrears.
He f11éd O0.A. 983/99 praying for a declaration thaf he was
éntit]ed to the revised allowance as applicable to EDSPM as
and when it was revised and for consequential benefits which
was disposéd of by this Tribunal by A-6 order dated 9.9.99.
Pursuant to A-6 the applicant made A-7 representation dated
20.9.99 before the second respondent. A1 memo was issued
thereafter. Aggrieved he has filed this Original Application
seekihg the above reliefs. According to the applicant A-t
order was unjust, improper and unsustainable as it did not
consider his entitlement as to the revised pay as 'app1icable
to the post of EDSPM inspite of the direction of this
Tribunal. He has assailed the reasons given in the impugned
order and also sought a declaration that he was entitled to

get revised allowance as applicable to EDSPM.

3. Respondents filed reply statement resisting the claim

of the applicant. They have justified A-1 order. According

"to them the applicant even when his petition to the Director

General of Posts was pending approached this Tribunal through
0.A. NO. 187/99, A1 order was self explanatory. In view of
the pendency of the gimi1ar petitions on the very éame matter
before the DG(P) and the pendency of the SLP No. 11227/95 in
0.A. NO.872/93 before the Apex Court the second respondent
while passing the Annexure A1 order promised to re-examine
the case .and issue appropriate orders aftér the disposal of
the SLP and disposal of the representation dated 15.5.99 Dby

the Directorate. On merits it was submitted that allowances
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of Rs. 285/- paid to %ﬁe'applicant prior to put off was
revised to Rs.» 440/~§%w:e;f: 1.1.86. The applicant was
getting Rs. 285/~ af &ﬁe timeﬁofﬁdowngradat{an of the ED Sub
Office into ED Branch Office. He was getting the same as a
protected va]]owance as per DG’s letter dated 12.8.83 right
upto the date of his being put off on 18.6.85. The allowance
of Branch Postmaster was revised to Rs. 440/- w.e.f.
1.1.86, the maximum for a Branch Postmaster. Since this
amount was higher than what the applicant was getting prior
to his being put of} which itself was a protected allowance
there was no need to give any protection for the allowanhce on
his reinstatement. He could not claim the allowances of
EDSPM inspite of being EDBPM. It was not the post that was
protected but it was the amount of allowance that was
protected. Further the <c¢laim for TRCA payable to Extra
Departmental Sub Postmaster was not tenable. The applicant
was not entitled to protection of the Extra Depaftmenta] Sub
Postmaster’s post and the allowance due to such post. It was
not for the respondents to commend on the decision .of the
Tribunal in O.A. 157/98. The applicant’s entitlement to
backwages would come up for decision by the Abex Court in the
SLP fiied against the Qrdef of this Tribunal and the
entitlement of allowance to EDSPM will be decided by the
Directorate while disposing of the representation. While the
matter was pending before the Apex Court a decision on the
matter could not be taken by the second respondent.
Protection of allowance means non-allowance of drop 1in the
amount received as allowance only. It would be absorbable in
future increases that come about. This point is expected to
be clarified and confirmed by the Directorate while disposing
of the applicant’s representation dated 15.5.99. The

position was made clear in para 4 in A2.
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4. The applicant filed rejoinder reiterating the points
made in the application. He submitted that after accepting
o order o f '
the direction in A6/second respondent could not take a stand
that he would not consider the representation. 1In ihe 1ight

|
of the categorical statement 1in A-5 the Directpr_General

could not take a different stand. When a judgment of the
Court is delivered and is accepted without agitat%ng‘before
the appeliate forum the mandate of the Article 14 require
that the benefit of the said order extended to all similarly

placed. The respondents could not insist that each employee

should agitate it independently and obtain an order.
5. Heard learned counsel for'the parties.

6. The learned counsel for the abplicant took us through
A-5 order of this Tribunal in O.A. 157/98. He submitted
that the case of the applicant was exactly similar to the
applicant in OA 157/98. He referred to pafa 5 and 6 of the
above order in support of his case and whén this Tribunal
directed the second respondent to consider the representation
of the applicant keeping in view A-8 order in O.A. 157/98,
the second respondent was bound to follow the said order and
he could not now turn back and state that hé is awaiting
orders from the third respondent and pendency of SLP before
the Supreme Court. | According~ to him the said SLP has no
connection to the applicant’s prayer for grant of revised
allowances admissible to EDSPM. The learned counsel for the

respondents took us through the reply statement.

7. We have givén careful consideration to the
submissions made learned counsel for the parties, rival

: |
pleadings and have perused the documents brought oni record.

.
=



No. 983/99.

c.6-|

8. The applicant approached this Tribunal

The said O.A. was disposed of as foll

“2. When the Original Application was |t
the Jlearned counsel appearing for the
submitted that it is suffice to permit the
to submit a representation for
grievance before the 2nd respondent and to ld
second respondent to dispose of the same be
mind A-4 order dated 2nd April, 1998 in O.N.

3. The learned counsel appearing
respondents submitted that there is no ob]E
adopting such a course.

4, Accordingly, the applicant is per
submit a representation to the 2nd responden
proper channel within three weeks from tod
such a representation is received, the 2nd r
shall consider +the same and pass appropr1a
bearing in mind A-4 order, within two months
date of receipt of the representation. \

|
5. . Application is disposed of as ab
costs.” _ s

It will be evident from the above that it was a|

order. The counsel for respondents having agreé

disposal of the representation submitted by the
bearing in mind A-4 order dated 2.4.98, the second é
reasoﬁ

\

applicant é

could not now turn round and give the

considering the representation of the

|
bearing in mind this Tribunal order 1in O.A. 157

order in O.A. 983/99

|
a agreed

order, the impugned order dated 22.11.99
the second respondent cannot be sustained and is lia

set aside and quashed. We do so accordingly.

9. -~ Basically what the applicant prays in this O.

that he 1is entitled to get revised allowances as a

to EDSPM and not the one which is applicable to EDBP

being contended by the respondents. We find on a p

the order of this Tribunal 1in  0.A. 157/98,

redressal

"having become final and the.séme»

through O0.A.

ows:

aken up,
applicant
applicant
of his
irect the
aring 1in

157/98.

for the
ction 1in

mitted to
t through
ay. If
espondent
te orders

from the

ove. No

conceded
d for the
app1icaﬁt
espondent
s for not
n merits
/98. The

being

ipassed by

ble to be

A. is
pplicable
M as s
erusal of

that the
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applicant in this O.A. is similarly situated ' 1ike the

applicant in that 0.A. In that order, this Tribunal, held as

foiﬁows:

10.

"4, After hearing the learned counsel jon either
side and on a perusal of the pleadings and |materials
on record including Annexure A-4 order | of this
Tribunal in OA 1408/96, we find little merit 1in the
contention of the respondents that the applicant is
not entitled to the revised allowance corresponding
to the one which was being paid to him on downgrading
of the office. :

5. In the Annexure A-3 order by which ﬁDSPO was
downgraded as EDBPO, the following stipulation has
been made: ' j

“There will, be no change 'in the
establishment of EDBOs but the posts of
'EDSPMs will be redesignated as EDBPMs on the
same allowance. The incumbent BPM will be
paid the same allowances last brawn by
him/her as EDSPM until he/she vlacates the
post of EDBPM of that office or the EDBO " in
question qualifies to be upgraded as an EDSO

under the new standard whiever is earlier.”

6. . It is evident from the above extract that the

rate of allowance payable to the incuMbent would
remain the same despite 1the downgrading of the EDSPO
to EDBPO as longs as he continues in that office.
Once that rate 1is revised, it goes without saying
that he would get the rate of allowance at ‘the
corresponding revised rate. There is no
justification at all in saying that on revision, his
allowance would be reduced to that of EDBPM. The
same question was considered by the Tribunal in OA
1408/96  and the Tribunal has upheld the claim of the
applicants and ‘directed the respondent$ to pay
revised rate of allowance with interest,at 18% per
annum. |

7. We do not find any justification jin taking a
different view 1in this case because we are in
respectful agreement with the decision taken in that
case. The contention of the respondents’ that the
applicant not being a party to OA 1408/96 is not
entitled to the benefit of the judgment, to our mind,
appears to be a cantankerous one which the Government
is not generally expected to take. The ! Government
being a model employer has to treat all itis employees
without discrimination. Just because the applicant

is not a party in O.A. 1408/96, it s Jabsolu1te1x

unjust to deny him his real due. i

i
|

We are in respectful agreement with the above ruling.

Thus following the ruling of this Tribunal in O.A. 157/98

and the

earlier O.A. 1408/96 we declare that t?e applicant

is entitled to get revised allowance as . app]icable to the
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EDSPM from the respective dates of revision namely 1.1.86/

1.1.93 and the subsequ?dt date of revision if any.’ However,

:
S O

as the éphTicént‘has;épproééﬁéd'tﬁis'TrﬁbunaT“foﬁ the first
time in this matter only through OA 983/99 and in that OA he

'did not pray for adjudication by this Tribunal and this OA

has been filed on 1.2.2000 he will be entitled for |arrears on

the above account for a period of one year countedT backwards
from the date of fi]ing of this O0.A. Réspéndents are
directed to péy the difference between what is adﬁiséib]e as
per the declaration above and what had already béen paid to
him with 12% interest thereon from the respective dates from
which they became due till today within a period of three

months - from the date of receipt of a copy of this order.

11. The Original Application is allowed in part as above

with no order as to costs.

Dated the 25th March, 2002.

&\_,S;:;;ééézi;”fj/<7/ -

K. V. SACHIDANANDAN G. Y RAMAKRISHNAN
JUDICIAL MEMBER : ADMINISTRATIVE MEMBER

Kmn APPENDTIX

Applicant's Annexures:

1. A&=1 ¢ True copy of the Memo No.CC/9=5/99, dated 22.11.1999,
issued by the 2nd respondent to the applicant.
2., A=2 : True copy of the Memo No.A73/EDR/SO/GL dt.14.1.1985 issued
by the 1st respondent. »
3. A=3 ¢ True copy of the order dated 27.5.1994 in OA 872/93 of this
Hon'ble Tribunal.

4, A-4 ¢ True copy of the order No.EST=3/5007, dated 7.2.1996 issuec
by the 2nd respondent. _ '
5. A-5 : True copy of the order dated 2.4.1998 in 0A 157/98 of this
v Hon'ble Tribunal. » »
6. A-6 ¢ True copy of the order dated 39.9.1999 in OA 983/99 of this
Hon'ble Tribunal. ; o ]
7. MA=7 : True copy of the representation dated 20.9.1999 submitted

by the applicant to the 2nd respondent. |
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