CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH, ERNAKULAM

- 0.A.No. 135/2013
l\'\%dkﬁé this thew H.$ay of May, 2016

B ._.__}CORAM

HON'BLE MR. U. SARATHCHANDRAN, JUDICIAL MEMBER
HON'BLE MR. PK. PRADHAN, ADMINISTRATIVE MEMBER

1. P.S. Padmakumar, GDSBPM,
' - Parandode P.O.,
Thlruvanantapuram 1t/a Padma Bhavan
Valiyakalam, Eravoor, Aryanad PO
Th1ruvanantapuram 695 542

2. K. Krishna Pillai, GDSMP,

- Neyyattinkara Town P.O.
Thiruvananthapuram, r/a Lekshmi Sadanam,

‘Fadithoppu Convent Road, | .
Neyyattinkara, Thlruvananthapuram 695 121. ... Applicants.

(Ap_plican.ts iby Mr. Vishnu S. Chempazhanthiyil, Advocate)
V.

1. © The Superintendent of Post Offices,
Thirll_vananthapuram South Division.

| | 2. The Chief Postmaster General, Kerala Circle,

Thiruvananthapuram 695 033.

3 ~ Union of India, represented by the Secretary & Director General,
o Department of Posts, Dak Bhavan, New Delhi 110 116. "

4. Rajendran Nair F., S/o Falgunan Nair, aged 50 years,
GDSMD, Kallar P.OP. Vithura 695 551
residing at Revathy, Charupara,
Vithura P.O., Thiruvananthapuram 69551.

5. Harikumar B. S/o Bhaskaran Nalr
- Aged 49 years, '
GDSMD, Perukavu, Reyad p.O. Th1ruvananthapuram
698 572, Residing at Arathi,
Haritha Nagar, Papparamcode,
Thiruvananthapuram 695 018. . Respondents

_ (Respondents by Mr. N. Anilkumar, Sr.PCGC (rep) for R. 1 to 3)

Mr Hariraj, advocate for R. 4 and 5 (rep))

~ This Application having been finally heard and reserved for orders on

. 15. 03 2016, the Tribunal OI\]I 0s. 2016 delivered the following:

/
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ORDER

~ Per: Mr. U. SARATHCHANDRAN, JUDICIAL MEMBER:

- Appllcants are G.DTS'. who are pr’esently working as Group D' o'n-extrav cost

basis in ‘the Thiruvananthapuram Postal Division of the Kerala Postal Circle.

Applicant No.1 entered service as G.D.S. on 3.11.1981. He had filed O.A. 404/2008

: ques’pioning' .»t-‘h_e delay in'.rnaking ,appr)intment to group D post from anrdng- lthe '
- GDSrnterms of the Rec‘ruitment Rules in fOrce, from 2002 onwards. Anplicant
No..2 started service as G.D.S. on 25;9.1‘981. He also had filed O.A. No. 243/2008
questioning the delay in making appointment in Group 'D'". ‘The aforesaid two O.As. -
jalong w1th 36 51m11ar other cases mcludmg 0.A. 312/2008 were heard together by o

'_ _, " 'thls Trlbunal The relevant extracts from the said order read:

"64. In view of the above, all the O.As are allowed in the following terms. It
_is declared that there is absolutely no need to seek the clearance of the
Screening Committee to fill up the vacant posts in various Divisions which
“are to be filled up from out of G.D.S. and Casual Labourers as per the
" provisions of the Recruitment Rules 2002. Respondents are directed to take
suitable action on this regard, so that all the posts, majority which appear to
-be already manned by the G.D.S. themselves working as 'mazdoors’ at extra
cost, are duly filled. In a few cases (e.g. O.A. 118/2008), the claim of the
applicants is that they should be considered against the vacancies which
‘arose at that time when they-were within fifty years of age. In such cases, if
the applicants and similarly situated persons were within the age limit as on
the date of availability of vacancies, notwithstanding the fact that they may
by now be over aged, their cases should also, if otherwise found fit, be
* considered subject, of course, to their being sufficiently senior for absorption
~-in Group D post. If on the basis of their seniority, their names could not be
-~ considered due to limited number of vacancies and seniors alone could
- considered for appointment against available vacancies, the respective
" individuals who could not be considered be informed accordingly. Time
calendared for compliance of this order is nine months from the date of
communication of this order."

2. ' ‘F'or, ‘implementation of the above . directions respondents invited

i

'v _ w'i‘lli_ngness;from qualified perSOns i.e. those who come within the prescribed age
" limit ef 50 years and those with- sufficient seniority vide Annexure A/2
. commumcatron dated 7.6.2010 wherem the applicant No.1 and 2 ﬁgure at serral

"Nos 19 and 18 respectlvely Thereafter respondent No.2, vide Annexure A/3

'~commumcat1,0n changed the age limit for consideration of G.D.S. as Group 'D' from

50 to 60 as on the date of occurrence of the vacancy. Therefore, the applicants

>/

L
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:f ﬁled O A. Nos 654/2010 and OA 628/2010 challengmg the change in age limit.
" ‘-;B‘_()th: the:afo_resard;vO.As.were'di_smi_ss‘ed. _When _the decision was vchallenged before :

B thengh Couirt yide O.P. (CAT) No.. 8‘22/2012 and connected cases, the same was

also dismissed. -

- 3. 'Non'-irnpl'ementation of '_"'the_ above order resulted in several contempt
o af)plications"f " The contempt petitions" were disposed of by this Tribunal vide

* Annexure A/4 order, the releyant portion of which reads:

© "21. In view of the above taking Judrcrous note of the fat that so far no

" contumacious act has been committed, we are inclined to close these

L Contempt Petitions, but’ with the firm direction that in so far. as

" implementation of the earlier order dated 15.12.2008 which stands upheld
_ by the High Court as early as in 2009, action should be taken to fill up all

the vacancies meant for GDS and Casual labourers. The 424 posts referred

B . | _ to by the respondents shall all be filled up. There shall be a time bound plan

.in this regard and progress thereof shall be monitored by the Chief Post
-Master General. Adequate budgetary provisions should therefore be made
" to cater for the salary and other benefits to the incumbents. The entire action -

" of consideration of the cases of applicants and similarly situated persons in

‘Kerala Circle should be completed within a perlod of six months. This part
" of the order is passed mvokmg the provisions of order 24 of the CAT
. Procedure Rules 1987, for proper 1mplementatron of the order of the

o TrlbunaI No cost."

o 4 Frrst apnhcant is presently working as .Group D on extra cost basis W1thout any

: 'break from 2009 in Manacaud Post Ofﬁce and Apphcant No.2 also is working as
A.'A-w'group D on. extra cost basrs w1thout any break from January 2003 at Neyyattmkara

"11 -{‘}i;.Head Post Ofﬁce Accordlng to the apphcants Appllcant No.2 is workrng in the
- »_..‘-_‘.,retirement vacancy of Shri Vrswambhara ‘Pamcker who retired in 2003. They
contend }.that' 1n December 2010 .the respondents issued Annex_ure A/S new .
f'}Recrultrnent Rules prescrlblng the age limit of 50 for GDS to be appomted as MTS. |

- ?-v; : The apphcants have thereby become eligible to be considered for as MTS as they

are abo,ve 50 years of age. Therefore,_ appli'cants' pray for:

- M. Drrect the respondents to revive and fill up 424 posts of MTS and consrder the
_appllcants as against such vacancies, m terms of the direction in Annexure A/4 judgement.

2. Dlrect the respondents to regularrse the apphcants as MTS in the respective posts were
: they are presently workmg

- 3. Any other further rehef or order as thlS Tribunal may deem fit and proper to meet the
- ends of Justrce :

4, Award the cost of these proceedmgs ' >/
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Vanring‘ 'the‘pendencyof this O.A. an interim order dated 18.4.2013 was passed
in MA ’4411./2_(1)1‘3 directing that the Applicant ‘shall not be dislodged from the
present plaoe of posting. The said interim order was clarified on 10.2.2013 in MA
»:;1331/2013 statmg that the same Wlll not stand in the way of the department from

‘ﬁlhng up of the vacancies of the year 2013 as notified in Annexure MA 2.

o 5 o Respondents contested the O.A. malnly on the ground that apphcants

' iha’v‘.-e’ not reached the zone of consideration in terms of the directions in Annexure

N __’A/4 order of thrs Tribunal. Accordmg to them a total of 327 posts were 1n1t1ally

- '.1dent1ﬁed to be filled up across the Kerala Circle for the period 2002- 2008
Subse.quently as per the specific direction of this Tribunal 97 more posts which
:.,arose in the year 2009 also were decided to be filled up. Thus the total vacancies
| '_‘1dent1ﬁed to be ﬁlled up across the Kerala C1rcle were 424. Out of this 424 Group
- D posts a total of 390 posts have been ﬁlled up so far by way of ellglble
-GDS/Casual labourers. 34 posts could not be filled up for various reasons like
o NISh_o‘.r.tfall of schednled tribe vcandi_dates, want of - casual labourers_ _etc_. In
: -_'-_'_.fhirnvananth-apuram South Di_vision,. a total of 15 group D postswere id‘entiﬁed to
o ""‘-b‘e ﬁlled for the period from 2002-2009, out of which 14 have been filled by eligible
| GDS/Casual labourers. One post could not be filled up for want of eligible casual
labourer. “The position of the last candidate selected for appointment in the Group
j’D‘ .ivn the '-s‘enlority list of Gramln Dak Sevak is 43 whereas the applicants are at 108
and 105 ‘respecti‘vely indicating that 'they were not in the zone of consideration. The
v .,'appllcants are presently seeking regularlsat1on as MTS on the ground that they are
‘.work1ng as MTS on extra cost arrangement from 2009 and 2003 respectlvely They
| .'had not raised this issue in the1r O.A. 628/2010 and 654/2010 which has_resulted in
_ vr:_'A'-'nnexure R/1 order which again Was upheld by the High Court in Annexure R/2

| oommon judgement. Therefore, respondents contend that the present O.A. is hit by

the principle of constructive res judicata. /
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6. o The above contentions of the officials respondents were d'isphte'd by the |

applicants in the rejoinder in which it is alleged that respondents have not filled ﬁp

~seven ';vacanciés in Thiruvananthapuram South Postal Division and that the said

wvacancies are even now available as per Annexure A/6 information the applicants

~ obtained urider the R.T.I. Act 2005.

. Referring to Annexure A/8 copy of Minutes of the Review DPC held on
'10.11.2014 applic_ﬁants state that there are GDS officials whov'_a-re yet to get any

- promotion though eligible for promotion as per the review and therefore, their

willingness have to be obtained. According to the applicants Annexure A/8 the

minutes of the proceedings of the Review DPC held on 10.2.2014, indicates that
. there are 10 vacancies available to be filled up. According to them implementation
_ of the direction in Annexure A/4 is crucial as far as applicants are concernéd as it is

the only chance for them for being considered for the post of MTS.

8. In the additional reply statement it was submitted by the respondents that

the review DPC as per the Annexure A/8 was convened to fill up all the vacancies

' 'v,vfr’vorvn 2002 to 2009 including those vacancies which were treated as abolished

- eaﬂ,ier. “Thus all the vacancies which arose from 2002 onwards due to retirement,

promotion, death etc were taken into account by the DPC by recommehding the

’ehglble GDS as per their semonty, date of appointment, age and willingness

?

' 'submltted for workmg as Group D. The DPC considered 97 GDS rlght from Serial

No.2 of the seniority list and after eliminating the ineligible 35 GDSS including

casual lab‘ourérs‘ were found eligible for notional promotion for the period from

. 2002 t0°2009. This list showing the GDS officials and casual labourers who were
' ,corriing under the zone of consideration is produced as Annexure R/3 list. As per

the aforésaid list of GDS .ofﬁcials and casual labourers coming under the zone of |
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“consideration, the position of the applicants in the seniority list is 139 and 136
: ‘r.eSpecjti.\'_}e;ly. ‘With regard to the contention of the applicants that they are cbntinuing
to work asgroup D M.T.S. on extra cost basis.

- o 9 A étatement was filed by the Sr. PCGC on behalf of the officials _fespondents ’

‘st»at-inig that_'- the 424 vacancies of MTS were ﬁlled‘ up selecting eligible GDS and

casual labgﬁrers and that all those vacancies were from 2002 to 2009 were filled up

R a’s-an-;ojné—ti_rﬁe 'vme‘asﬁre toz comply with the» éfores,aid common ofdér of th-is Tribﬁnal
- m O AN0312/2008 and cdﬁnéctedvcaseé irrespective of the ;ﬁoﬁoﬁién 'olf the GDS |

| and casﬁal 1~abourers. It is also stated by the learned Sr.PCGC that recruitment to the

' __Cadre of MTS for the year 2011 was done as per the recruitment rules 20’10 and as

'- }:p'er th‘-é ;-l:éfé;_rééi;uitment nil_es amended in 2012 - a copy of Wthh isv:an,nexed as

Annexure R/,

- 10. On the basis of the above pleadings and the record producéd by both sides, we
have v!h"e_ard' leal;xjed counsel éppéaring on both sides. Although two persons were

v 1mpleaded a; additional respondents Nos. 4 and 5 it was submitted by their ccﬁinsel
“on 11.9:2015 ‘that as they have been given appointment they do not héVe any
.sﬁbsi‘éting: grieQance. They have also submiﬁed thét they are not pressing MA. Nos.
9’10/2‘014, 1’0072014, 1331‘/20113 and 441/2013 and _hence the aforesaid MA.s wére '
».‘:,bio,sed oﬁ thesame day. -
| L Shri Vlshnu Chempazhanthiyil,. learned counsel for the applicants, submitted
' fhat’ the appii;:aﬁts are cléirhing fof thé iacar?ciés of Group 'D' posts which arose
o prior to 2010 in view of the*éi‘rcuilnjs'tande' that they are working'i.n‘ the vécancies
- and posts wﬁiqh“ fell vacant in 20013 '-2004 | respeqtively. According to Shri Vishnu
o ChempaZhanthiyil in the light of the common order of this Tribunal in OA NO.
,» 31v2/2008‘ar.1d: Qéf}nected cases.'and‘ Annexpre'AM ogder applicants are eligib‘le to bf: o

e con’sidered for regularisation in th? vacancies they are at present working as Group

D on extra cost basis.

:
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12 We have,cereﬁllly ccnsidered the case set up by the applicants. It appears to
us that the : va:pp:licants seek _for regulafis'ing thern in the Group D posts in whlch they

| are:cur‘rently vlforking on eXtra- cost basis. The contention of respondents that as per

| thé-,_qrder'of this _Trlbunal in OA. No.3 12/2008 and connected cases the applicants in

| ‘.thov'se‘, caseshad to be considered inthe quota set apart for GDS based on 2002
"b"'.,fecmitrn'ent;'rules, based cn. thei’r'age' and seniority position appears to be in
| concordance with the orders of this Tribunal. They further point out that in the light

- of Annexure A/4 order and the aforesaid common order of - 424 vacancies were to
be l-llled up all over the Kerala Postal Circle .cut cf which 15 Group D }posts were

,. vv}identiﬁedto‘ be filled in .t'he Thiruvananthapuram South Division to which the

| applica‘nts belong, for the vacancies which arose during the period from 2008-2009.’

They further state that out of the said 15 vacancies 14 have been filled up by

r app'ci.nting’eligible casual lab'ourers whereas one post could to be filled up for want-
I of el1g1ble casual labourer. In the subsequent counsel statement made by the Senior
 PCGC it was submitted that all the posts identified in the Kerala Circle were ﬁlled

| ‘up in the l1ght,0f the aforesaid orders of tl’-llS Tribunal.

13.'_,' - Plac1ng rel1ance on the information received under the R.T.I. Act and'

| Annexure A/8 minutes of the Review DPC held on 10 122014, apphcants contend v.
~that even now there are vacancies to be filled up Nevertheless, applicants seem to.
- be totally silent on the contentions of the respondents that they were not 1n the zone

of consideration “and that their pos1t10n in the sen10r1ty list was 139 and 136

‘respecti've'ly. “The applicants have been conveni"ent-ly shutting their eyes to the

_ 'unp_leesant p'ortion of the order of this Tribunal that this selection should be based on
~ the v,.se'nictity position also. - Annexure R/3 copy of the proceedings of the Review

’. DPCF held on 10‘.2.2014 sths the list of GDS/Casual Labourers who were in the |

~zone of consideration for regularisation (page No. 128 to 141 of the paper book)
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1ndlcat1ng thelr seniority position. It conta_ins -thenames of persons: who are in the
L 7: zone _o‘f-.eonside'ration and those who were recommended for notional promotion in
o : _the .yao'ancl;’e‘sl -starting from '2002» to 20_()9. This aspect has not been oomroverted by

o the_applioantst

| l4 - " As stated above, app'licants are .-currently working in vacancies.of Group

' D‘on. extra oost basis. It is a p.ractice in the Postal Dep_artment to_ternporarily post :

o ) the employees 1n the lower scale to work in the vacancies of h1gher posts on extra?
d'vcost baS1s whlch Vl’lll not confer them any right to be considered for regular1sat10n
S’uoh engagements are purely on temporary basis only till the regular hands turn up -

i fo.r. dut-y. It \(was now been sat1sfactor1ly established by the respondents that

o '_i':___'_apphcants have not reached the zone of consrderatlon for regularlsauon as Group ~

e :"_ﬁ":f:'"D" for the Vacancres arose from 2002 to 2009 on account .of their 1nadequate

| seniorlty pos_ition. Annexure A2 order for filling up of the vacancies was apphcable :

10 the entire Postal Circle of Kerala. Respondents have earmarked 15 vacancies to

o be fi‘lled upfilnv-the'.Thiruv_ananthapurarn South Postal Division in terms of thea‘bove

'l-"common ‘order of this Tribunal. As the apphcants obviously do not have the
N v.‘_-lsufﬁci'ent senr_or1ty to. be considered for the posts 1dent1ﬁedA in the
.Thiruvvananthapuram- South Postal Div.ision, We find no merit in the _case'.of the -

= apphcants S
L ' 415_'.‘ :_ | . In the ._res'ult, we disrnis's the O.A. and direct the parties to suffer their own

. cost.

- (Dated, this the J')yday of May, 2016)

- ./ | ) M/

V(P.K. PRADHAN) _ (U. SARATHCHANDRAN) :

ADMINI_STRATI_VE MEMBER JUDICIAL MEMBER
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