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JUDGEMENT

(Mr AV Haridasan, Judicial Member)

The prayer in this application is that the applicant
may be declared as senior to the fourth respondent as Senior
Clerk, guashing Annexures III and IV orders. The facts of

the case can be briefly stated thus:

2.  The aﬁplicant who was initially’engagéd as a8 casual
labourer under the Executive Engineer(Construction), Podannur
orom 31.7.1970 was by order dated 31.12.1976 of the Divisional
Personnel foicer, blavakkot at Aﬁnexu;e—l éalacted by the
Screening Committee forlabsorption in reqular post as Gangman

in the 'scale of Rs.200-250. The Pourth respondsnt, uho joined
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as casusl labourer on 26.11.1970 was similafly selected for
absorptién.in ﬁhe regular service as Gangman in the scale of
Rs.200-250 by order dated 7.1.1977 of the Divisional Parsoﬁnel

Officsr, Olavakkot at,Annaxure-II. ‘All these persons included

 in Annexures-I and II were appointed in neuly created posts under

. Executive Engineer(Construction), Podannur by letter dated

12.3.1977. 1t appeafs as per records, the fourth respondsnt
joined service as Gangman on 13.3.1977 while the applicant
joined only on 14.3.1977. The applicant as well as the

fourth respondent‘having passsd the clerical test, were

appointed as Clerks on ad-hoc basis by the offics order

No.J/W9/84 dated 16.2.1984., The applicant and the fourth

respondent wers again promoted as Senior Clerké as per office
order Nd.a/ﬁ/1/73/a7 dated 16.11.1987(Annexure-III). As the
fourth respondent was‘shown asvsanior to the applicant; he
was given promotion with sffect ?fnm 1.5.1987 as Senior Clerk
in I.U.u.'s:office,-Podannur while the apglicant Qas~promoted
only with effect from 23.5.1987. ibe applicabt therefore
submitted a representation on 20.11.1967 cﬁallenging the

above ‘order and requesting for a review., This representation

-uas'replied by the impugnad.ordeé dated 17.2.1988 by the

#

¢

Divisional Personnel officer (Annexure-V) stating that the

.seniority already assigned to the applicant was correct and

that it raqdired no changs. Though the applicant filed an

s

appeal to the Divisional Railway Manager, the same remains
' 1
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unresponded tp. The applicaét\hasvtharefore filed this
application challenging the legality, propristy and correctnass.
of the ordérs_at Annsxu:aSQIII and V and for a ﬁeclaration that
he i; senior to the fourth respondent. It is alleged in the
applicatéon that the apélicant as well as thé-fourth-éespondent‘
were all dirscted to join duty on 14.3.1977, that as 13.3.1977 |
was f§7 Sunday, tﬁa fourth respondent cduid not havs jainéd 
duty Dn‘tﬁatudéﬁean& thaf thé”:acords showing that the fourth
‘respondent had»jminad duty on 13.3.1977 has been manipuiatad
by the fourth respondent iﬁ collision u;th his associatas,
He has further claiméd that‘as ha had joined thévse;vicesof
thé‘Railuays as a casual labourer earlier than the applicant
and had more nﬁmber of uquing days to his credit than him,
he is t9 bévdeehad»to be seniar and that the;efure the saaio-
rity given to ths fourth respondent is unsustainable and

° i
baselsss,

3. The respondents 1 to 3 have filed a jaint rapl? statament
and the fourth respondent has Piled a separate reply affidavit.
It has been contendsd by the qurtﬁ respondent that as a
matter of fact, he joinsed duty on 13.3.1977, that seniority
id_the.seruica of the Railways is on the basis of the date
of joining in the régular service and that the applicant was
aware ﬁf fhe fact that the fourth respondent was senior sven

at the beginning and that he had not raised any objection to

W
the ssniority list uhichfgirculatad in the ysar 1986. The
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requndents 1 to 3 have in their reply stgtaqemt contended
that as tha'?our£h respondent has jéined service on 13.3.1977,
the’éeniority fixed in respect of the applicant and the Pour th
rgsppqdent is in order and that thafé is abaalutely no ba?ia
PorAthe claim of‘the applicant, It has been Purther contended
that‘therevis no imprép&ietyzgjgouing a Gangman to join duty
on Sundgy and that as the applicant had not objected to the

seniority list which was circulated sven in the year 1986,

the application is only to bs rejected. -

4, As directed by us, the iearnad céunsel for the
rsqundants 1 to 3 has produced fc:'our_parusal the Service
Registars'of tbe aﬁplicant and the fourth réspandént. We
have.ﬁare?ully goﬁe through the,pleadinés and documents pro-
duced on eithar.side and have also heard the arguments
addressed‘byptheAiearhad»counsal. The Servicse Register of
the fourth respondent shous thét.he'joined duty as Gangman
on 13.3.1977. This eatry in the Service Register af the
fourth respondent i; corrabaraked by Exbt.R1(d), trus copy
of the joininé rebort submitted Ey the fourth respondent to
the PWI who Poruarded it to the AEN/CN._ This joining report
is dated 13.3,1977. Thg‘entfy in the Service Registser of
the applicant shous that he jeined service of 14.5.1977,
This is also corroborated by Expt.R1(¢), the joining report
‘submitted by theiapplicant dated 14.3.19%7. The case‘of'tha

applicant himself is that he joinad duty on 14.3.1977. In
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the application it is averred that all those who mere.inbluded
in Annaxures-l'and-llluere ahpointed on 14.3.1977 as Gangmen
by the lstter of the Executive Engineer(Conétructiﬁn),‘Podanau:‘
dated 12.73.1977. A copy of the letter of the Assistant
Enginser(Construction), Podannur dated 12,°3.1977 appointing
the Pourfh respondent as Gangman.has>been produﬁéd by the.
fourth respondent as AnnexurefR1(é).' The letter is dated
: 12;3.1977. and'tha:e is nothing to indicate that the appoint-
ment was only with effact frqm 14.3.1977. The joining report
Exbt:R1(d) and the entry in the Service Register of the fourth
:espondent show that the fourth respondent repartéd for duty
as rsgular Gangman on 13.3.1977 and as. he joined the regular
‘services of the Railuays on 13.3.1977 whereas admittedly the
applicant has joined thé services of the éailuays oaly on
14.3.1977. Shri MP Kfishnan Nair, the 1earéad caunsei appear-
ing éor thé applicant vehemently argued that it is impossible
to join duty on Sunaay and that as 13.3.1977 was a Sunday,‘tha
fourth respondént could not have joined :’f‘that dafe and there-
. fore if has to be presumed that thé entry in the joining ﬁéﬁébt':
5 | | | | ©
_ a%;;ét.Exbt.R1(d),u§s: manipulated by the fourth raspondent
in eollusion with the PWI under whom he had been working.
‘The lsarned counsél fdf the réépondants arqued that‘there is
no rule prohibiting the'joining - duﬁy on Sunday and'that

even if the PWI has helped the Pourth respondent to join duty

“nothing
at the earliest gppurtifity, there is .;{jsjectiamalale in it,
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The learned counssl for the applicant was nqt.in a position
 to bring to our.notiéa.any proviéion gither in the Ryilway
Establishmeht'ﬂanual or in any other rules.uhich prohibit
allouiﬁg a Gangmen join duty on a Sunday. Apart from the
wild allegations in the appliéti’cnland the vehement avrgumant
ét the bar, there isvﬁot even an ioia of svidence or any
cireumstance which bauid induce us to even doubt the veracity
of the ;ntry in the servics registar‘uf the applicant and
the joining repurt(Exbt.R1(d)._ The respondents 1 to 3 héve
in tha.reply affidavit contended that in the empanglment list
dated 17.6.1982 . Exbt R1{a) from which the applicant and ‘the
fourth respondgnt vers pramctad is_Junior Clerks, the applicant
was placed at Item No.10 uﬁeraas»the faurth reappndant‘uas
placed at Item No.Ql Théy'hava élso contended that é
seniority list of cler1 T~cal staff in the scale Rs« 260-400 in
.the Works Branch as on 1.1.1986 was published in February,
1986 and this list(copy at_Exbt.R1(b),uas~circu1ated among
the staff and that the applicant bas endor;ed in. ths covering
letter; Tha respondents have p:oduced this dovering 1ettaf
which containatha‘initiahsof the applicént.‘ This has besn
markeﬁ as Exbt.R1(e). OF cﬁursa in the additienal rejoinder
the applicant has disputed his-initials in Exbt.R1(e). But
we do not ?ind any reason to disbslisve the respondents 1 to3
when they say that ggbt.ﬂ1ﬁi) seniority list was circulated
among the clerical staf?_cahcerned and qpile the;a wars only

2 Clerks, the applicant and one Mr Kumaran in the office of

the A.E., Podannur at the relsvant time, we find no reason
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why this covering letter and the seniority list would have
' escaped the notice of the applicant. On a careful considera-
: body ‘of ,
ation of the sntire/facts and circumstances and evidence
available ih this‘caée we are convinced that the case of

o : as Gangman
the applicant that the Pourth respondent has joined /only on
14.3.1977.and that thefefnra he is junior to the applicant,

uhicﬁ is qpposed'ta-thé documentary evidence is absolutely

baseléss and has to be rejected.

Se For the réasons'mantioned in the foregoing paragraphs,
we Pind that there is abseolutely no merit in the application

and therefore we dispiss the same, without any order as to

( AV HARIDASAN (5P MUKER3JI )
JUDICIAL MEMBER VICE CHAIRMAN

12-7-1990
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