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ORDER 

Hon'ble ShrjG. Sreedharan Najr 

The applicant while working as Extra Departmental 

Branch POst Master was put off duty by the second 

respondent bythe order dated 20.5.1981. Thereafter, 

disciplinary proceedings were initiated against him 

by the issue of a memorandt of charges dated 1.12.1981 

for misconduct. The Disciplinary authority proposing 

to conduct an enquiry appointed Enquiry Officer. 'i- 
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The report of the Enquiry Officer was received by the 

Disciplinary authority on 15.11.1982 on the strength of 

which the Disciplinary authority held that the charge is 

fully established and imposed upon é.applicant the 

penalty of dismissal from service. As the appeal 

submitted by the applicant was of no avail, he has filed 

the present application to quash the order imposing the 

penalty. As the applicant has not been paid any 

allowance during the period while he was put of f duty, 

he prays for a declaration that he is entitled to 

ssisthnce allowance. Since sub rule (3) of Rule 9 

of the Extra Departmental Agents Conduct and Service 

Rule does not warrant payment of any such allowance, 

the applicant has also prayed for a declaration that the 

said sub rule is null and void. 	 - 

2. 	In support of the relief of cancellation of 

the order imposing the penalty, various grounds have 

been urged by the applicant. It is urged that the order 

has been passed in violfn of the principles of natural 

justice and in contravention of á1auseof Article 311 

of the Constitution of India in so far as the applicant 

has not been furnished with a copy of the report of the 

Enquiry Officer before the Disciplinary authority chose 

to accept the same and pass the impugned order. There 

is also the plea that the charges are vague and that 
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the finding of the Enquiry Officer was not based on 

legal evidencek. 

A reply has been filed by the respondents traversing 

the various grotinds urged in the applicationh 

At the time of hearing, the counsel for the applicant 

invited our attention to the impugned order of the 

Disciplinary authority wherein he has stated that though 

the applicant has received the memorandum of charges on 

5.12.1981, no representation in reply to the memorandum 

of charges was received from him." It is Seen that it 

was on that ground that the Disciplinary authority ordered 

the holding of an enquiry. The counsel for the applicant 

invited our attention to paragraph 3 of the reply filed 

by the respondents wherein it is stated that on receipt of 

the! memorandum of charges, the applicant did file a reply 

which was received by respondents on 23.1.1982. Copy of 

his statement has also been produced by the respondents 

along with their replywhich:i9 ext. R-2. From the said 	
el 

statement, it is seen that the applicant had denied the 

charges and wanted to be heard in person,  as 

legal assistance. When the memorandum of tharges was 

issued by the Disciplinary authority calling upon the 

applicant to show cause why Disciplinary proceedings shall 

not be initiated against him, when the applicant did 

submit his written explanation dexing the charges and 

pointing out that there is no scope for the initiation 

( 
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of such proceedings, the Disciplinary authority had to 

apply his mind and to arrive at a conclusion as to 

whether an enquiry is called for in the circznstances-

of the case, - Since the Disciplinary authority has 

chosen to act in this case on the mjtaken...assumption 

that no such written representation has been filed 

by the applicant by way of answer.to the memorandum 

of charges, the çroceedings cannot be sustained. 

The penalty that has been imposed on the applicant 

being removal from service, before the imposition of the 

same, the applicant had to be afforded reasonable 

opportunity of defending himself as enshrined under 

clause () of Article 311 of the Constitution of India. 

This Tribunal has held in a number of decisions that the 

non-furnishing of a copy of the report of the nquiry 

Off±cer1 before the Disciplinary authority imposes one 

of the three penalties contemplated under Article 311 of 

the Constitution of India, amounts to denial of the 

reasonable opportunity mandated by the Constittion and 

is violative of the principles of natural justice. A 

2ull Bench of this Tribunal in the decisiai in Premnath 

Sharma's case has affirmed this view. 

In view of the above, the order of the .Disciplinary 

authority cannot be sustained. ,We' quash the same as well 

as the order of the Appellate authority Confirming it. 

We direct the disciplinary authority to take in to account 
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the written statement of defence submitted by the 

applicant on 22.1.1982 by way of answer to the memorandti 

of chartes and after considering the various point.s 

raised therein to decide whether an enquiry is to be 

conducted at all in this case. In case he arrives 

at the conclusion that it is necessary to conduct an 

enquiry, if the Disciplinary authority himself does not 

conduct the same, a c9py of the report of the Enquiry 

Officer shall be furnished to the applicant before the 

Disciplinary authority passes orders in the proceedings. 

7 • 	Though there is a prayer in the application 

for subsistence allowance from the date oY which the 

applicant was put off, dutyand for a declaration that 

sub rule.()of Rule 9 of the Extra Departmental Agents' 

Conduct and Service Rules is void, 	Counse1 for 

the applicant did not want us to go into these reliefs 

in this application in the view that we have taken. 

8. 	The application is disposed of as above. 

(G. Srdharan Najr) 
	

(S. P. Muke ji) 
Judicial Member 
	 Vice Chairman 
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