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To be circulated to all Benches of the Tribunal ? g\c\)

T

JUDGEMENT

(Shri S.P.Mukerji, Vice Chairman)

In this application dated 1.1.90 the applicant who
has been ﬁorkipg as an Extra Departméntal‘Stémp Vendor under
the Senior Superintendent'oﬁ Post Offices, Ernakulam, has
prayed fhat the impugned notifiéation dated 16;;1.82 éhould
be seﬁ aside and the applicaptvdeclared to bé eligible to
appear for expminétion for recrﬁitment to Group ‘D' post and
that the respondents be dirécted'to allow her tp take the .

examination. The brief facts of the case are as follows:

2. The applicant has been working as Extra Departmental

Stamp Vendor from 24.11.82. . Her date of birth is 2.8.52.
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ED Agents like her who had rendered 3 yéérs of serviée
 could appear for examination for»reéruitmentvto the reéulaf
‘cadfe of Grade D posts in the Postal Debartment. Till
1982 the upper age for EDAs for appéaring in the éfofeséid
examinati§n was 42 years for non-Sc/ST'cagdidates and

47 years for SQ/éT can@idates. The Recruitment Rules were
amended by the impugned notifﬁéation dated 16.11.8é by
‘whiéh fot those-EDAs who were appointed‘gfter the issue
‘of‘the notification the_upper age iimit Qas reduced from,'
42 years to 35 years fo; general candidéﬁes and from 47
years‘to 40 ygérs for SC/ST EDAs. Since the aéplicant was
appointed as Extra Departmental Stamp'véndor on 24.11.82,
i.e. only 8 days after the issue of the notification, she

is excluded from 1988 onwards by the revised age limit by

the aforésaiq‘notification. ﬁer conténtion is that no
recruitmen# tss; was hald fbr‘GPade p posts in thé Ernakulam
Division betwesn 1982 and 1986 when she’ uas Wthin the \
Qevised age limit. When the first test was held in 1986

she was not/calléd for the t est as she was not.uithin the
seniority zonge. In 1987;3130 uhen a iest w as held because

of her low seniority she was not invited to éppéar in the
"test. In 1988 when she came within the zone of consideration'\
‘sh; éubmittad é representation f or being alloued.toi;ake

the teét even though she had crossed the uppér age limit ~
of,35;year§ by theﬁ. Hervrepresentation was not ﬁénsidered

by the respondentaiand the holding of the ekamination was

announced without calling her. . Housver, by the interim

order of the Tribunal dated 1® th January, 19?21&§t28€ test S
directed that the applicant be allowed to appsar in the[_n/
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being held on 28.1.90 6r_any deferred date provisionally
and subject to ﬁhe outcéme of this application; The
applicant's céntention is that since the age of retire-

' ﬁent of EDAs is 65 years and they héve no other promotional
¢hance except to enter GrouplD categorf,by lowering the

age limit from 40 yearé’to 35 years in case of those
apéointed after 16.11.82,‘ 12? respondetts have arbitra-
rily, irrationally and unreasonabiy deprived her of

, promotion‘apd sﬁbjected her to ﬁostile discrimination
§iolative of Articles 14.and 16 of the Consﬁitutién.

y

She has referred to the ruling of the Supfeme_Court

——

wherein it was observed tha£ xt?>reasbna?le promotional
opportunities sbould be made’avaiiable’in'évery wing of
pgblicvéervice; . |

3. . The:reSpondents have stated that at the time of;
entering ser§ice.as EDA the applicant very well knew
‘abqut the notificétion dated 16.11.82 prescribing the
upper age.limits for promotion-to Group D post.' They
have stated thatvéroup D examinatiéns were held in the
Ernakulam Division in 1984 and 1967; In 1989 she was
not‘permitted-to appear iqtheeaxaminétionAaSShe was
d%er-agéd. Since théfe is ﬁo provision qu relaxation
-of ﬁhe uppef age limit her representation waé.rejected.
a, We have heard the aféuments of the learned counsel
4for both the parties and gone through the documents
carefully. An ideﬁtical question challepging the revised

age limits prescribed in the notification dated 16.11.82

was considered in OA 100/89 filed by 4 ED Packer and ED
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some of whom

Branch Postmasters .Y . had been recruited after 16.11.82,
: (%

They were also not allowed to appear in the examination
held;on 19.2.89 or thereafter for promotion to Group D post
on the ground that they were o%er;aged. Théif representa-
tions were rejected on the ground 6f amendment of the
Recruitment Rules. This &ribunal in its judgement dated
28.2.90 to which one of us was a party (Shri S.P.,Mukerji)
aftér deteailed discussions concluded as followss:

"9, We are satisfied that in the instant case
before us, the fixation of upper age limit of 35
years for EDAs recruited after 16.11.82 has no
scientific or rational basis and does not stand to
any reason of efficiency. When these EDAg are
expected to work for Extra Departmental assignments
including those of Branch Post Master etc. effi-

d ently upto the age of 65 years, to cut down their
career of further promotion at the age of 35 years
is arbitrary and unreasonable, The amendment is
also discriminatory, as indicated earlier, as no

. such upper age limit has been prescribed, in the
amendment for casual labourers. Unlike casual
labourers, no allowance has been made for the
service rendered as EDAs.

C(10. In the conspectus of facts and circumstances
we allow the application to the extent of declaring
that the amendment fixing the upper aje limit of
35 years for non-SC/ST (40 years for SC/ST) of age
for EDAs appointed after 16.11.82 as unconstitutional,
We also direct that the Extra Departmental Abents
should be jiven the same benefit of the period spent
by them as EDA for reckoning their eligibility
in respect of prescribed maximum age limit in tpe
same manner as has been allowed to ¢ asual labourers
in the impugned notification dated 16.11.82 at
Annexure-A-3. The respondents are directed to
congider those applicants who had been @ ovisionally
allowed to appear in the selection test for
appointment to Class IV cadre, if they are eligible,
fall within the zone of consideration and zone of
appointment keeping in view the aforesaid decla-
ration of the upper age limit as void and the bene-
fit of service rendered as EDAs for reckoning the
upper aje limit."

5. In view of the afo:esaid decision, we allow this

application and declare that the upper aje limit of 35 years

for non-SC/ST EDAs and 40 years for SC/ST EDAs appointed
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after 16.11.82 is unconstitutional. The applicant
, "y o

fbr the pﬁréose of upper age limit should be treated at
par with EDAs who wefe recruited-before 16.,11.82 and
considered for appointment on the basis of the»fesults

of the test in which shé appeared under the interim orders
of this\Tribunal.:if.she.is otherwise eligible and fal&i

within the zone of consideration and zone of appointment.

Action on the above lines should be completed within a
' three _

period of Z months from the date of communication of
o

this order. There will be no order as to costs.

(N.Dharmadan) : (s,P.Mukerji) -

- Judicial Member : Vice Chairman



