CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. 131/95

Thursday, this the 21st day of March, 1996.

CORAM

HON'BLE MR. JUSTICE CHETTUR SANKARAN NAIR, VICE CHAIRMAN
HON'BLE MR. S. P. BISWAS., ADMINISTRATIVE MEMBER

1. G. K. Vijayakumar,
Electrical Fitter/Train Lighting/Highly Skilled-II
Southern Railway,.
Thiruvananthapuram.

2. J.Jayakumaran Nair,
Electrical Fitter/Train nght:mg/ Highly Skilled III,
Southern Railway,
Thiruvananthapuram.

3. M. Raghunathan,
Electrical Fitter/Train Lightmg/ Highly Skilled III
Southern Railway,
Thiruvananthapuram. . ..Applicants

By Advocate Mr. P.K. Madhusoodhanan
Versus.

1. ~ The Divisional Personnel OfElcer
Southern Railway,
Thiruvananthapuram

2. . The Divisional Electrical Englneer
Southern Railway,
Thiruvananthapuram

3. Union of India represented by its
Secretary, Ministry of Railway,
‘Rail Bhavan, New Delhi.

4. E. A. Thomas,
- Khalasi Helper,
_Southern Railway,
Kottayam .. .Respondents

By Advocate Mr. Mathews J. Nedumpara for Respondents 1 to 3
Advocate Mr. V. R. Ramachandran Nair for R-4

The application having been heard on 20.2.96
“the Tribunal delivered the following on $21.3.96

.;'-Q.}} DER
S. P. BISWAS, ADMINISTRATIVE MEMBER

Applicants challenge Annexure A8 memorandum issued

é by first respondent grant:ing seniority to respondent-4 over

NG



applicants. Applicants, now working as Highly Skilled
Electrical. Fitters in Trivandrum Division of Southern Railway,
are aggrieve'd by the alteration of seniority position settled in -
1981.

2. " The case of applicants can be briefly stated as
under. Applicants who initia]ly'éntered the services of Southern
Railway as constfucﬁon labourérs in 1979, were transferred to
open line in Electrical department and were working
continuously as substitute electrical Khalasis in the grade of
R. 196-232 since 1980. By .Al order they ' were given
temporary status on the dates shown against each.
Respondent-4 was given témporary status with effect from
8.7.81 aé against 6.2.81 and 1.2.81 for applicants 1 & 2
reépectiyely. Later on, applicants were promoted temporarily
to the next higher grade of R. 210-290 as Khalasi Helpers in
the Electrical Department by AA2,against “vacancies of 1980.v
Thereafter, they were empanelled for regularisation as Khalasi
Helpers of grade R. 196-232 by A3. In A3, seniority is
worked out on the basis of qualifying service put in as
casual substitutes. Respondent-4 does not figure in A2
promotional order or in A3 order éf empanelment for
- regularisation. A4 order indicates the position of confirmation
in the post of Khalasi Helper of applicants as well as 4th
‘respondent.  Applicants 1 & 2 were further promoted as
Electrical Fitter ( Highly Skilled) Grade-III. on 8.9.88,
whereas applicant-3 got the :above promotion in September,
1989. By A5, respondents published a provisional seniority
list of the officials in two grades of K. 950-1500. and &.
800-1150. All the applicants, as seniors were placed in the

higher grade of B. 950-1500 whereas respondent-4 being very
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junior finds a place only in the lower grade of R. 800-1150.
The facts of the case of applicants remained undisputed. |

3. In the background of above facts continuing for
13-14 years, counsel for applicanté submitted that orders A8

arising out of A6,issued by first respondent are illegal.

4., While wurging the points vehemently, counsel

mentionegi that to the surprise of app]icants, first respondent
has issued A8 memorandum revising the seniority,giving 4th
respondent placément_: as decided in A6 (Af giving rise to AS8)
treating applicants and others as junior to him in the
Electrical Department.

5. Counsel argued that seniority assigmed should not be
disturbed after a lapse of manylﬁrears. In the case on hand
as is evident from Annexures Al to A5, the applicants were

seniors to Respondent-4 from»j 1981 onwards and the 4th

- respondent has never challenged the seniority position.

Applicants were given promotions also to higher posts from
the initial post of Electrical Khalasi to Khalasi Helper and
from Grade-III to Grade-II (Highly» Skilled Fitters) as in
the case of firét applicant. Respondent-4 has neither
challenged any of these promotions nor the seniority given
to applicants. Therefore, apph'cants .are eligible and
entitled to get seniority in view of the 'sit back theory' in
the light of the decisions reported in AIR 1970 SC 470 and
1973 JT 151. | |
6. Counsel for applicants further submitted that as
per Para 2005 of the Indiaﬁ Railway Establishment Manual
VoL.II 1990 (Revised Edition) service of a casual labour
prior to absorption in tempofary/permanent/regtllar cadre
after the required selection/screening will not count for the
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purpose of senjority and the date of their regular
appointment after scréening/ selection shall determine their
senjority vis-a-vis ot;hef regular/temporary employees.
Casual labour shall be eligible to count only half the
period of service rendered by them after attaining temporary
status before regular absorption as qualifying service for
the purpose of pensionary benefits. Thex;efore, counting of
the casual labour service of the 4th respondent for{l;he
the purpose of granﬁn%kﬁm* seniority over the applicgrits and

 others at this belated stage, after 14 years, is unjust,

illegal, harsh and against the law laid down on the

subject.

7. According. to counsel for applicants,the first

respondent ought to have considered the position that when
a casual labour is transferred from one department to
another, he will be the juniormost in the receiving
department and he cannot claim seniority over others in the
new department in t-he' same grade as per provisions under
Rule 2004 of Indian Railway Establishment Manual Vol.IT
Revised Edition 1990. These aspects were overlooked 1in
issuing, Annexures A6 and A8 orders. A7 and similar
representations filed by applicants were not considered
before issuing A8. A6 was only an empty formality and an
eye wash and a pretext for giving an opportunity to the
affected persons.

8. Counsel for respondent-4 submitted that the date of
attaining temporary status of a casual mazdoor has no
relation to the empanelment and seniority. For the purpose
of empanelment, the aggregate number of days of service |
as casual mazdoor has to be taken into consideration.

Respondent-4 was initially engaged under Inspector of Works
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(Construction) Trivandrum from 10.7.78. From 16.9.7:9 he is
working in the Electrical Division. Therefore, respondent-4
is in continuous service from 10.7.78 onwards. The services
rendered by respondent-4 in the construction was not taken
into consideration by the railways while calculating the
total number of days worked for the purpose of empanelment
and hence the name of this respondent was not included in
Annexure A3.
9. Counsel also argued that all the promotions to
applicants were made after considering total number of
days of work put in by them. In Annexure A3 itself, the
total aggregate service as on 31.12.80 shown against
applicants is inclusive of the past services rendered by
them in the construction department. Not counting similar
service of fourth respondent was only a mistake committed
by railways. When this was brought to their notice before
publishing the provisional seniority list, the mistake was
corrected with due notice with opportunity of being heard as
per Annexure A6 and this is covered under provisions of
Rule 228 of Indian Railway Establishment Manual Vol.I.
In an attempt to substantiate the above contention,counsel
drew support from Rule 179 (xiii)(c) of IREM Vol.I. This
readsas under:
~"(c) A register should be maintained by all
" Divisions concerned to-indicate the names of casual
labour, substitutes and temporary workmen who
have rendered 6 months service .either continuous
or in broken periods, for the purpose of future
employment as casual workmen and also as regular
employees, provided they are eligible for regular
employment. The names should be recorded strictly
in the order of their taking up casual appointment
at the initial stage and for the purpose of
- empanelment for regular Group 'D" posts, they
should as far as possible, be selected in the order
maintained in the aforesaid registers. In showing
preference to casual labour over other outsiders

due consideration and weightage should be given to
the knowledge and experience gained by thenm.

e
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Other conditions being equal, total Ilength of
service as casual labour, either continuous or in
broken periods, irrespective of whether they have
attained the temporary status or not, should be
taken into account so as to ensure that casual
labour who are senior by virtue of longer service
are not left out."

10. According to Cdunsel, the abové view finds support
in the decision of Apex Court in the case of Inder Pal
Yadav & Others Vs. Union of India & Others, (1985 [2] SCC

648) wherein their Lordships laid down the principle thai:
"absorption should be in the order of length of continuous
service''. » |
11. éounsel for respondent—ll; submits that it is not
correct to say that 4th respondent Vnever challenged the
seniority of applicants. The provisional seniority was
published on 52-1993 and 4tﬁ respondent had made
representations to appropriate authorities. One such repre;
sentation dated 27-7-92 (R-4) addressed to respondent-1 has
been annexed as evidence. The revision effected after
considering the past service of this respondent is only
conséquent;ial to earlier representations, Counéel submitted.
12. . The issues that fall for our determination are:
| (1) whether the length of casual service in one
department can be cbﬁnbed for empanelment/
regularisation/ seniorit}:r in other departments
of the Railw'ays?

(ii) should casual service prior to régulari—
sat;ion/tem'pofarvy status be counted for the.
purpose of seniority? and '

(iii) whether the prayer seeking alteration in
inter-se seniority settled more than a decade
before could be considered?

13, . On the basis of material on record, we £find that
respondent-4 rendered casual services betwéen \16-7—78 to

o{) 15-9-79 in the Civil Engineering (Construction) Department.
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Admit:t;ediy, respondent-4 did not get temporary status before
joining Electrical department with effect from 16.9.79.
Senjority of such employees are to be determined on the
basis of principles laid down in Para 2004 of the Indian
Railway Establishment Manual Vol.II. It stipulates:
"For project casual labour on Zonal Railways, the
unit for this purpose will be Division-wise and
Department-wise as per instructions issued by the
Railway Board. Casual labour diverted from one
unit to another will rank juniormost in the new
unit."

The claim of Respondent -4 that total casual

service be counted for the purpose of empanelment/temporary
status ifrespect:ive of the department in which the casual
employee works, is not_supported by any rule.
14, Undef “rule  2005-"Entitlement  and Privilege
admissible to Casual Labour who are treated as temporary
(i.e. given temporary status) after the completion of 120
days or 360 days of continuwous employment (as the case
may be)" it has been mentioned that :

"...However, their service prior to absorption in

te‘mporary/permaﬁent/regular cadre after the

required selection/screening will not count for the

purpose of seniority and the date of their regular

appointment after screening/selection shall
determine their seniority vis-a-vis other
regular/temporary employees. This is however,
subject to the provision that if the seniority of
certain individual employees has already been
determined in any other manner either in
pursuance of judicial decisions or otherwise,the

0" seniority so determined shall not be altered."



15. It has been held by Supreme Courﬁ that seniority
will be counted for casual émployees only from the date of
regularisatibn, even if they had been engaged earlier. In
the absence of any evidence 'as regards the status of
respondent-4 in Construction (Civil) Department, it can only
be presumed that Respondent—4 was not granted temporary
status while working in that department from 16.7.78 to
15.9.79. This  initial period of casual service was
apparently a stop gap/ad-hoc arrangement. Officiation in
such post can't be taken into account for 'considering

seniority (See Direct Recruit Class -II Engineering' Officers'

Association V. State of Maharashtra (1990 2 SscC 715).

Again, in a recent decision of S.K. Saha V. Prem Prakash
Aggarwal (1994) 1 SCC 431), 4 three Judge Bench of
Hon'ble Supreme Court by its decision dated 23.11.93 held
that service rendered prior to regular appointment - would

not count for seniority.

16. The decision in (Inder Pal Yadav & Others V. .

Union of India & Others (1985 2 SCC 648) cited by counsel

for respondent 4 is of no assistance as their Lordships in
the above case were examining .a scheme framed by Railways
for aBsorpt:ion of workmen on completion of different days of
continuous employment and did not lay down as to how the
seniority of a casual employee rendered in a department of
Railways is to be 'fixed when transferred to another
department. | | ) | |
17. | We find that necessary  order empéne]ling
Respondent-4 aga_inst‘a vacancy as on 31.12.80, and refixing

his' seniority . position was issued on 5.1.95. Seniority
positions decided and circulated earlier in 1981 (Al order

_on 7..11.81) and 1984 (A3 order 8.1.84) have thus_ been



reversed in favour of Respondent-4 éfter a lapse of 13-14 years.
In paras 5 & 6 of his reply statement dated 5.6.95 Respondent-1
has elaborated the steps taken to alter the earlier order of
seniority but is silent about the 1legal basis relied u'pon.‘
Provisions - under rule 228 of the Indian Railway Establishment
Manual Vol.I permit re-assignment of correct seniority on account
of admvinistrative errors.

18. However, the facility under the above provisioﬁ is to be
availed of keeping in view of the rule 321. 1In this rule "
PERMISSION TO RAILWAY SERVANTS ‘TO PERUSE SENIORITY LIST" it
has been mentioned that: | |

(a) Railway servanf:s - may. be permitted to éee the

seniority lists in which their names are placed, or if

this cannot conveniently be arranged, they may be |
in formed, on request, of their place on the seniority list.

(b) Staff concerned may be allowed to represent about

the assignment of their seniority position within a period

of one year after the publishing of the seniority list.

No cases for revision in seniority list should be

entertained beyond this period."

It is, thus evident that the steps taken by the Railways
are contrary to provisions laid down under rule 321 of the Indian
Raﬂway Establishment Manual Vol.I.

19. A8 order amounts to -granting of retrospective promotion
to respondent-4 and re-fixation of seniority. Such retrospective
promotion should not have been gfant;ed by respondent-1 affecting
the rights of applicants and others who were already working in

their respective grades for long.

In a recent decision in the case of P.R. Sinha V. State

of Bihar (1994 Supp.(2) SCC 43), the Supreme Court held that
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granting retrospective promotions and regularisation should not be
done to ithe detriment of those who had already been regularly
appointed.
20. Evidence available on  record establishes that
Respondent-4 had not raised his claim for seniority before
27.7.92, although he claims to have made several representations
earlier. The following orders on promotion/regularisation and
seniority were issued:- |
(a) Al order dated 7.11.81 - Offer of Temporary
statﬁs—Respondent—ly is shown as junior to applicants;
(b) A2 order dated 19.11.83 -Promotion as Khalasi
Helper—Respondént—4 is not shown at all;
(c.) A3 order dated 8.1.84-empanelment for regular
absorption as Temporary Electrical Khalasi R-4 is not
shown at all;
(d) A4 order dated 31.7.89- Confirmation of staff in
Electrical Branch - Respondent-4 being shown as junior
though the date of confirmation is the same for all;
(e) Orders dated 8.9.88 and September, '89- Promotion of
applibants to Highly Skilled Fitter Grade-III' -
Respondent -4 is not considered, and
(f) A5 order dated 5.2.93-Provisional seniority list of
officials’ of different gradés in - Electrical Branch,
Trivandrum- Respondent-4, being junior, was placed in a
grade lower than the grade offered to applicants.
Thus, for veleven years Respondent-4 did not raise any

objection against the series of orders issued between Novenmber,

1981 to September, 1989. Surprisingly,there was no objection by

Respondent-4 to even A5 provisional séniori_ty. By a single
representation in July, 1992 after 11 years, Respondent-4 sought

to disrupt the seniority, rank and promotions which had accrued
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to a large number of officials during the intervening period.
We are of the view that no relief should have been given to
Respondent-4 who without any satisfactory explanation,
appraoched Respondent-1 after an inordinate vdelay of more
than a decade. It would be unjust to deprive applicants of
the rights which have accrued to them. Each person ought to
be entitled to sit back and consider that his appointment and
promotion effected a long time ago would not be set aside
after a lapse of many years. Respondent-4 claims to have
made several representations similar to one at R4 dated
27.7.92. Making of several representations on similar lines
would not enable the respondeﬁt; to explain the delay (See
Rabindra Nath Bose & Ors. V. Union of India and Ors.(AIR

1970 SC 470). |

21. We may also refer here to the weighty observations
made by a Const;ltution Bench of Supreme Court in Malcom
Lawrence Cecil D'Souza V Union of India (1975 Supp. SCR 409

~at pages 413-414 (AIR 1975 SC 1269 at page 1272) which are

as follows

"Although security of service cannot be used as a
shield against administrative actin for lapse of a
public servant, by and Iarge one of the essential
requirements of contentment and efficiency in public.
services is a feeling of security. It is difficult no
doubt to guarantee such security in all its varied
aspects, it should at least be possible to ensure
that matters like one's position in the seniority list
after having been settled for once should not be
liable to be re-opened after lapse of many years at
the instance of a party who has during the
intervening period chosen to keép quiet. Raking up
old matters like seniority after long time is likely to
result in administrative complications |, and
difficulties. It would, therefore, appear to be in
the interest of smoothness and efficiency of service
that such matters should be given a quietus after

%/ lapse of some time."
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22. For the reasons above mentioned, we set aside A8
memorandum dated 5.1.1995 on the grounds of laches. Application

is accordingly allowed. There shall be no order as to costs.

Dated the 21st March, 1996.

p /,- ] N
rd
J-ng'm——s—t( H@hlcﬂ cein WQXIY
s

S.P. BISWAS - . CHETTUR SANKARAN NAIR (J)
ADMINISTRATIVE MEMBER VICE CHAIRMAN
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