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PRESENT

Hon'ble Shri N.V. Krishnan, Administrative Member

And

Hon'ble Shri N.. Dharmadan, Judicial Member .

Original Application No. 13/87

1. P.K. George Panicker ‘g :
¢ Applicants

Us

1. Collector of Central Excise, Cochin

2! Central Board of Excise & Customs,
New Delhi, rep. by its Chairman,

3. Union of India, rep. by its
Secretary, Department of Revenue &

Insurance, New Delhi, Respondents

4y R.P, DaVié,'Inspebtor of Central Ekcise,
Divisional Preventive Ernakulam II Dn.,
CDChin - 18;
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Excise, Punalur Range, Punalur.

M/s OV Radhakrishnan, K. Radhamani Amma,g,ﬁounsel for
V.N, Shubangan & Raju K Mathew ‘Applicants

fir. K. Karthikeya Panibker, ACGSC : Counsel Fon"féspondents
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The applicants are aggrieved by the places ‘assigned

to them in the Seniority List as on 1.1.86 {(Ext.A7),

consequent upon certain directions given by Respondent-2

of their grievance is appreciated by Respondent-2 hime
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self uho,in his letter dated 16.12.87 (Annexure-R1) to
Respondent-1, states that the directions at ‘Annexure-A8
have been wraongly interpreted. Nevertheless, it is
stated thaf fhe first reépondent.is unable - to give any
relief in view of an eariiér decision of the High Court
of Kerala in another case and,thersfore, it is contgnded
that the applicants‘are‘not entitled tec any relief even
though this stand contradicts the Ext.R1 letter of

Respondent-2, Hence the case is before us for finding a

 50lqtion.
2, Thebfacts of the case may be briefly noted,

2.1 The post of Inspector of Central Excise used to be.
Fil;ed up from three sources, namely, {i) by promotion
from the post of Sub Ihépéctors, (ii) by promotion of
ministerial employees and (iii) by direct recruitment,

By the order dated 6.12.65 (Annexure-A2), the Central
'BﬁardoF Excise aﬁd Customs (R-2) had decided that the
appéintmenté{in the abové order should be made an the
basis of a roster in the ratioc of 2:1:1 respectively,

which determines the inter se seniority also,

2.2 This practice continued till 1972 when the Respon-
“dent-3 issued a memorandum dated 22,7.82 {Ext.A3)., A

decision was taken that the entire cadre of Sub Inspectors

ooozt'o
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of Excise should'bg abolished aﬁd should be replaced

by permaneﬁt posts of Inspectors of Exéiée. Therefore,
664.pq3ts of Inspectors uere creaéed.for this purpose,
All Sub Inspectors of Excise, irrespective of their
length of service, who were Fouﬁd fit, were appointed
'as Inspecﬁors oF‘Excise, in relaxation of the provision
of the normal Hecruifment Rules-relatihg to minimum
iength of serﬁice etc. Tﬁe numberlmf upg?aded_posté

?F Inspector.allocafea to the Cochin Colleétofate‘ié
tuéntyéfivé abcofdihg to the applicants and twenty one

according to the Respondents 1 to 3,

referred to above
2.3 Ext A3 memoéfpﬂ01flcally gives directions in the

name of the President of India regarding the manner in
which promotions are to be made and inter se seniority

fixed., These are summarised below:-

(i) Posts of Inspectors, Central Excise vacant

as on 31.7.82: These posés.aré to be‘Fiiled yp.in
vaccordanéé'uith the‘pr5cedgré'in vogue before Ex.AZfofder
was issuéd. In other words, thié will be goberned by

the directions relating to.the quota fixed for each

(ie, 2:1:1)
source oF recru1tmentLby the Ex.A2? prder dated 6,12,65

eoo‘q.oo :
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" as

vide pafa 2.1 supra, All such persons will rank en bloe
senior to those appointed to the posts referred to in

sub paras (ii) and (iii) belou.

(ii) 664 upgraded posts of Inspectors: All these

posts (21 have been allotted to Cochin Collectorate) are

‘to be filléd up only by promotion of Sub Inspectors of

Excise found fit for promotion. They will rank en bloc
belouw tﬁose appointed to posts referred to in sub_para

(1) ébove, but above those appointed to posts.referred

to in sub para (;ii) bélou.

- {iii) Vacancies that arise on or after 128.72: The

cadré'of Sub Inspectors having been abolished, these

poste ‘will be filled up by direct recruits and promotion

7 N .

'DF'ministerial‘dFFiéers in the ratiorof 3:1. The same

_ratio will also apply to vacancies reserved far Sub

. sub para

'Inspectors undepi(i) above, but remaining unfilled on

any ground., The éppointees under this sub para will

rank belouw the Inspectors promoted to the posts referred

"to in para under (ii) above.

244 In regard to the vacancies as on 31.7.72, it is

stated in the application as follows:-
“"There were 13 vacancies of Inspectors of Central

0‘5.'
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Excise remained to be filled up prior to 31.7.1972
applying the ratio of 1:1 between promotee from
Ministerial grade and direct recruit after the

. en bloc promotion of Sub Inspectors against the
posts of Inspectors of Central Excise created by

- the upgradation of Sub Inspectors. Those vacancies
were filled up in May, 1973 by promoting 7 U.D.
Clerks and appointing 6 direct recruits."

This has generally been corrcborated by the Respondents,
who have stated as follows in para 3 of their reply:-

"and it was observed that all the Sub Inspectors
had been promoted against the vacancies covered

by the upgradation of Sub Inspector post and the
remaining vacancies as on 31,7.72 in the promotion
quota and Direct Recruitment Quota should have

been filled in the ratio 1:1 ie, one ministerial
promotee and one direct recruit, and hence the
seniority of ministerial promotee and direct

recruit appointed after 1.8.72 but against vacancies

existed prior to 1.8.72 had to be fixed in the ratio
1:']." i .

2.5 The‘appiicants state that their seniority vis=-a-vis
Respondents 4 & 5 as well as the ministerial employees
and thé direct recruits promoted or appointed to the
vacancies as on.31.7.72 has been correctly fixed as on
1.{.83 by the Senierity List at Annexure-=5. 1In this
connection, they have stated as follows in their applif
Catiﬁn:-

- "Subsequently, a provisional seniority list in
respect of Inspector of Central Excise (0.G.} of
the Cochin Collectorate as on 1.1.1983 uwas pre-
pared and published as per proceedings C.No.11/34/
2f82-Estt/IV dated 25.2.1984 of the 1st Respondent.
In the above proceedings,in para 2(iv), it has been
clearly stated that the seniority in respect of
the promotees and direct recruits,who are appointed
against vacancies which has arisen prior to 31.7.72,
were fixed below the upgracded Sub Inspectors as per
the Board's order F.No. A=23011/9(c)/70.Ad.I11
dated 5.,2.1977 and the rotation of vacancies in the
ratio of 1:1 was applied in their case in the light
of the orders which were in existance prior to the

.!.6‘..
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upgradation of Sub Inspector posts in 1972. The
applicants state that the last Sub Inspector pro-
motee to the upgraded post of Inspector of Central
Excise (0.G.) is K.K. Shivaji who is placed at
S1.No.131 in the above provisional seniority list,
Sl. Nos. 132 to 144 are given seniority and rank
according to the rota and quota of 1:1. S51.Nos.145
onwards are given placements applying the ratio of
3:1, A true copy of the above proceedings dated
25,2,1984 with annexure, to the provisional seniority
list of Inspectors (0.G.) as on 1.1.1983 is produced
herewith and marked as Exhibit-A5, 1In the Ext.AS
provisional seniority list, the applicants 1 to 3
are given rank and seniority at S1,Nos, 224, 208 and
204 respectively and respondents 4 and 5 were placed
at 149 and 239 respectively,”

Their grievance is that this relative seniority posi-

tion was upset in a subsequent seniority list (Annexure-A?)

as on 1.1.86, mainly due to the fact that the principles

for determining the séniority of persons appointed to the

vacancies as-on 31.,7.72 were changed in the light of Ext,.A8

instructions, The applicants havestated in this connection

as folloust-

24,7

"However, another seniority list of Inspectors of
Central Excise (0.G.) as on 1.1.96 has been issued
and circulated among the staff under letter C.No,II/
34/4/86-Estt.1 dated 10.6.,1986 completely unsettling
the settled seniority position obtained hetherto., A
true copy of the above letter dated 10.6.1986 with

an extract of the seniority list of Inspector of
Central Excise (0.G.) as on 1.1.1986 is produced here-
with and marked as Exhibit-A7. In Ext.A7 it has been
stated that the seniority .of Inspectors who had been
appointed against the vacancies which had arisen

prior to 1.8.1972 in the promotion gquota and direct
recruitment gquota fixed in the ratio of one promotee
and one direct recruit in the seniority list as on
1141984 has now been revised in the ratio of 3 direct
recruit and one promotee as per Board's clarification
F.N0o.B.12014/2/84~Ad.111.A dated 12.7.1985, Accordingly,
the applicants 1 to 3 are brought doun in seniority
and rank at 51, Nos.144, 128 and 124 respectively. .

Persons like respondents 4 & 5 have been given higher
placements and respondents 4 _and 5 have been placed
at 51.Nos., 48 and 134 respectively,' (emphasis ours)

"The relative position of the aoplicants and others

...7.'.



o

N

.
.

concernéd'in the seniority list as on 1.1.83 (Annexure-A5) and

as on 1.1.86 (Annexure=-A7) can be better understood from the

following table:-

~

NeS,:

e na—

(i) P= Promoted empioyee

(ii) DR = Direct Recruit

22.

It is clear that, whereas, as on

the three applicénts, KG Nénikutty,‘was

'

Table , -
Seniority as on 1.1.83 Séniority as on 1.1.86
~ (Annexure~AS) _ = (Annexure-A7)
Sl1.,No. - Name S1.No. Sl.No. Name '51,No,.-
in the ’ in the
Senio= Senio=~
- rity Tity
. List List
1. V Mahadeva Iyer (P) 132 1. R Ajit Kumar (DR) 36
2. R Ajit Kumar (DR) 133 2, Ranjit Jacob Koshy(DR) 37
3. MM Eapen (P) 134 3. KM £dison (DR) 38
4, Ranjit Jacob Koshy.{(DR) 135 4, V,Mahadeva Iyer (P) 39
5. P Radhakrishnan = (P) 136 5. KE Jose (DR) 40
Nol.II '
6. KM Edison (DR) 137 6. PA Gangadharan (DR) 41
7. PV Chandrasskharan | |
' : Nair (P) 138 7. T¥ Vasudevan (DR) 42
8. KE Jose (DR) 139 8..MM Eapen (P) 43
9. K Kumaran No.1 (P) 140 9. Nipan Thomas (DR) 44
10. A.P. Davis (DR) 149 10. A Radhakrishna
, } . v Marar (DR) 45
11. KG Nanikutty (P) 204 11.- 5 Madhavan (DR) 46
124 MK Purushothama Kurup(P} 208 12, P Radhakrishnan(2)(P) 47
13. PK George Panicker (P)  224. 13, AP Davis (DR) 48
14. V. Gopalan Nair (DR) 239 14. MK Gopinath (DR) . 49
. ' 15. M Abdul Salam (DR) 50
16. PV Chandrasekharan - ‘
Neir (P) 51
17, S. Sivadasan (DR) 52
18. K. Kumaran No.1 (P) 53
19. KG Nanikutty (P) 124
20, MK Purushothama _ ‘
Kurup (P) 128
21. V. Gopalan Nair (DR) 134
PK George Panicker(P) 144

1.1,83, the senior most of

72 places below the first

o-o8oo
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person to be‘appointed against the vacancy as on 31.7.72

(V. Mahadeva Iyef), tﬁe position has changed as on 5.1.86.
F@r,rnou_Nanikutty is 88 places beloQ Rjit Kumar shouwn as

the first diréct'recruit to a vacancy as on 31.7.72, _Thué,
‘it ;s clearly estaﬁlished that by changing the principlés
rélating to the Fikation oF‘seniority of persons éppointed
to vacancies as on 31.7.72,on'the basis of the Ex.A-B letter,'

the. three applicants have beeh adversely affected,

. 2;8 | The reﬁresentations ﬁéde by the first and third
applibantéﬁ(Annéxuré‘Q and 11) in this reéard‘have been
rejected by the letter dated 21.10.86 of Respandent-1
(Ext.A=-12)., The applica;ts have ‘t%erefbre, prayed that tgé
‘ A as on 1.1, 86
Ext. A—? senlorlty list /the letter of Ex, A-B occa31on1nq the
revision of the‘seniérity list and the A-12 ordérs rejecting
the'represéntatiOns be quashed, They.héve also prayed to
direct the‘Respohdents'to restore the seniority and rank of
the applicanfs as shown in the senidrity_list aé on 1.1,83
at‘Ext.A-S. They'have also prayea that the promotions to
thé higher cadre of Superintendent of Central Excise be made
onv_the basis of the sehiorit.y'list (Ext.AS)lf
3 A countér affidavit has been filed on behalf of the

‘Respohdents. Adverting to the instruction at £x,A=-8, it is
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stated in para 4 of their reply as follows:-

"0On the basis of the above instructions, the

seniority of all Inspectors appointed on or after
1.8.72 against vacancies existed prior to 1.8.72
and fixed in the ratio 1:1 ie, one promotee and
one Direct Recruit was re-determined applying the
ratio 3 Direct Recruit:1 Promotee and communi-
cated in the senigority list issed as on 1.1.,86,
Conseguently, the applicants had to bs brought
down in the seniority list as on 1.1.86."

(emphasis ours)

They have also exhibited a letter dated 16th December,

87 (Amnexure-R1) from the second respondent to the first

respondent. Paras 2 to 4 of that letter read as follaus:t=

"2, . The clarifications given in Board's letter
F.No.B-12014/2/84—Ad.III~A%II) dated 12.7.85 that

“the seniority of Inspectors (0.G.) appointed on or

after 1.8.72 is to/determined in the ratio of 3:1
was, in fact,in respect of vacancies arising after
1.8.72, The intention was not to apply this ratig’
in respect of vacancies which had arisen prior to
31.741972 as the vacancies in existence an that

date were to be filled up as per para 2(ii) of the
Ministry's letter dated 22,7.72 as explained in

para 1 above," (emphasis ours)

"3, In the case of Shri KC Vijayan, Inspector
promoted against the upgraded post of Sub Inspector,
the Kerala High Court had ruled that certain
Inspectors promoted from the ministerial grades
should not have been assigned seniority above

Shri Vijayan as they were not even eligible for
appointment in the grade of Inspector for not
having - rendered the. minimum gualifying service in
order to be eligible for promotion to the grade of
Inspector on the date Shri Vijayan was appointed
against the post of Inspector., The Kerala ngh
Court had held that the promotion of these minis-
terial officers had they been assigned any notional
date at the time of promotion,”

"4, You are requested to modify the counter
affidavit in consultation with the Branch Secre-
tariat of the Law Ministry at Madras before
filing-it, This is necessary because Board's
orders have not been corrertly interpreted in the
counter affidavit and in the preparation of even

correct seniority list of Tnspectors,” (emph981s ours;

The Respondente? has further clarified in his letter dated

26.5.88 to Respondent-1-(Ex.R-4) the legal position.
l i 00001000.0
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4. We hgve heard the counsel on hoth sides and perused
the records., It is clear that the second respondent whose
eaplier clarification dated 12,7.85 (Ann.A-5) had regulted
in the iséué of the impugned seniority list as Dn-1.1.86 at
Aﬁnerre-A?, has Bimsel? nou clearly stated that his cléri—
Fiﬁ&tion has: been misunderstoog..a It is reiterated that
in respect of the vacancies that existed as qn.31.7.72, the
ratio should be 1;4 as between the perotees_From-the
mihistériél éédre'and_tée direct recruité, irfeépective of
Qhen_the promotioﬁ'uaé made. Thus, the épplicants':com—
plaint thét they have bgen given lower ﬁlaces in thg

seniority list on 1.1.86 is admitted.,

Se 'Neyertheless, tuo points have been made in the counter
affidavit,and these were stressed by the learned Additional
Central‘Govt. Standing Counsel during arguments. These ecan

be considered straightaway.
: .

6o The first isfthat one ministerial émployee and some -
dirszct recfuits, who ugre promoted/appointed to.the vacane
cies existing és on 31.7.72, héve filed Writ Petitions

No.3316 of 1984 and OP 87/85 respéctively in the High céuft
of Kerala, against‘their peing plabed below the Sub Inspec;

v;"l’]‘.‘



tors who were promoted to the upgraded-posts of Inspectors
contrary to the direétions in‘Ex.A-Z; It is stated that
the two Urit Petitions have been transferred to this Tri-

bunal and are pending as TA 383/86 and TA 769/86.

7f‘ - We checked the.present position in regard to the tuwo
Transferred Applicationé referred ﬁo above. Though they"
Qére'stated to‘be pehding by theilearned counsel for the

. Réspondants.1vto 3,vit‘is seen that they havé been disposed
“of a few months back.

8. ~ TA 383/86 was Filed‘by V. ﬁahadeVa Iyer; ie, the
1st UDC prémgted to a vacancy of Inspector of Excise uhich
existed on 31.7.72, vThe{chalienge iﬁ that case was ih
respect of vériousisenior;ty lists, ‘the last éf which uwas
‘the.provisional seniority list of Inspectors as‘on 1.1.83
(ie,'Anneguré—S'in the present casej.v That is not the
issge-that is raisea in_the application béForé-us,uhere
the challenge is to thé_pfoﬁisional seniority list as on,
11.86., An order was pésséd on 25th May, 1989 ex-parte

dismissing his application,

9. TA 7%69/86 was filed by seven Biredt»Recruits,including

00012000



AP Davis, the Bespondént-& in the present case. That
ép@lication was filed against the seniority lists of Inspec-
to?s as on 1.1.83 (ie, Ex.A=5 in the Present case) and is,
th@fefore, diffe;ent from the present case, That appli-
catioﬁ was Qisposed'of by an order dated 3.2;89. The appli=-
cafmonvuas-disﬁiSSEG Qn_the ground that the challenge was
oniy‘tothe provisional seniority list which had not yet
beqome final. The Respondents were, fherefbre; directed
"to finalise the seniority list within a period of 4 months

from the date of receipt of the order.

"~ . 10. Tﬁe second di%?iculty concerns Respondent-1 aﬁd is
stgted'to stand in the way of his'giving any relief to the
applicants. This is the judgment dated éoth‘march, 78 of

the High Court of Kerala in OP 4488/1977 filed by KC Vijayan,
Inspector of Central Excise, té which a reference has been
made by R~2_in para 4 af the extracts réproduced in para 3.
suﬁra. In the cﬁunter affidavit it is contended that

R—f feels constrained.From implementing the clafificétions
given b? R-é in his_lettérs dated 16.12.87 (Ext.R1) and
daﬁed 26;5.88_(E£t,ﬂ4), because of thisAjudgment and th;

judgment in Writ Appeal 144 and 145/79.

...13l.'
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11, We have carefully studied the judgment of the

High Court of Kerala in the Writ Petition filed by

Shri KC-Vijayan (Annexure=~R2) aé welil as ﬁhe subsequent
judgment vathe same pourt in Urit Appeal Na,144 & 145/79
(Ext.R3). fhe matter dealt with in Ext., R2 judgment is
related to promotions ordered in 1970. At that time also,
977 posts of Sub Inspectors of Excise were upgraded to.
that of Inspectors of Central Excise and they were tb be -
filled up by prémdtion of Sub Inspectors only. There
were also at that time, certain normal vacancies of
Inspectors to uhich ministefial staff could be oromoted
in the ratio mentioneﬁ in para 2,1 supra. The private
Bespondenis ih that petition were ministerial sﬁaff pro-

moted as Inspectors of Central Excise to normal vacancies

S
N

uhich existed at the’. time of the aforesaid mass upgradation

of posts of Sub Inspectors; They were all promoted from
dates la£er to the déte on which thé petitioner, a Sub
}nspectof,'uas promoted to one of the upgraded posts. Yet,
these private Respondents were given seniority over the
petitioner by assigning them é notional date for purposes
of seniority. The High Court of Kerala alloued the pgti—

tion and the impugned seniority list was guashed. It was

CeesldL,



noted that the ministerial employees were not even quali-

LY

fied to be prﬁmoted from the date the vacancies arose,
They acquired this gualification later., Hence, ﬁhey
could not be promoted retrospectively, They made the
follouwing observétions in this regard:-

"Though the Central Government Pleader submitted
that what has been sought to be done in Ext,P=6
and P-7 is only to do justice between UD Promotees
and Sub Inspector promotees in as much as the
vacancies for the promotion of the Upper Division
Clerks which arose could not be filled up for a
long time, and it was only to remove the practical
-difficulties and resultant hardship that the idea
of assigning notional dates of promotion to he
assigned to the UD Promotees was conceived.,
Whatever that might be in the light of the dictum
laid down by the Supreme Court and the Division
Bench of this Court, I do not think that there is
any Jjustification for assigning notional dates

of promotions to those persons whose appointment
is made neither retrospectively nor with a notional
date assigned as the effective date or promotion,
deviating from the usual procedure governing
seniority.” .

This judgment was upheld in the Writ Appeal.- also.

12, It is clear fhat the guestion involved in Vijayanis -

case-decided by the Ex.R2 & Ex.R3 judgments was totally

| N
different. That case raised the issue whether the Sub
Inspectors prométed en masse to the upgraded posts can
be treated junior to ministerial employee promoted as

Inspectors. That is not the question that is raised in

the present case,

13, Ye, therefore, note that there is no disagreement

betueen the applicants and Respondent-2, who is the Head

s 15,
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‘of fhe Deparfment where the-applicants work, thafvon
the Facts‘of,thié éasg,.the promgtion to the pasts of
In;pectors to the vacancies which existed on or before
31.7.72,.irrespectivé of the dates on which théy meré
‘made, sﬁoﬁld‘berin.the'ratio of 1:1 as betueen persons"
:prohoted Frdm'thg ministerial cadre and direct recruits
and thaﬁ it is én this basis alone that their seniority
has tpvbe fixed. The seniority canﬁbt be fixed én the
538i8'0f’3 Direcﬁ Recrﬁifs to 1 Promgtée as hés been
kdoné ia Annexure-7. Therefbre, the.Annexure-7_seniority
list needs to be.modified.

(3

14. The question that arised is what relief can be

‘given to the applicants. We notice that if the appli-

. e

. -cation is alloued;it will involve a revision of the

seniority list (Anhéxure—?} which Qill-adve:sely affect
many persons who have not been impleaded in this appli-
cation.. In fact, bbnsidering.the nature'gF tHe relief
fsought in this épplicatibn, the‘applicants theméelves
¥shduld have ahtibipated this cansequencé and taken
‘approgfiate stepsvto implead.one or tuh”InspeEéors

= .

‘in Yee representative capacity to represent all others

00‘16.'.
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. who ‘'mey have been adversely affected by the grant of

the relief sought by them in this application. That

has not beeﬁ done. UWe héve, thereforeé framed thg
~relief keeping £his'cichmstance in vieﬁ. We note that
'Inspecto;s upto and including Sl.No.SS(KK Sivaji) in

the imbugned senio;ity list A7 will‘not‘bé affected

by granting relief as-prayed for in'this_application,
.as the applicénts have no grievance against the senio-
:frity‘éssighed to them.v But othefslin the list would

be éffgcteﬁ. Having reéard to the Faéts and .circum-
stances of this case,the interest of qutice would be
servéd on;y.if uq_allou.the application making suFFipient
provision For‘safeguérding the iﬁterest of persons who
iare not parties in this brqceedings but at thé_same timg ™
fabe édvefsely‘affected by the grant of the reliefs to
‘the applicants.‘ ﬂgbcrdingly,‘we ailou the application

N

'with the following safeguards.,

15« 'Ue direct the 1st Respondent to prepare a fresh
seniority list of Inspectors (Drdinary Grade) ' as on
1.1.86 by revising the Annexure-7 Seniority List,

after iséuing notice to all persons 1n the list likely
u(' am v ,
to be affecked and affording eee opportunity of being

' '.17.40
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heard to such of those persons uho)a?ter receipt of pwel
hotice’request for the same and r2fix the seniority of
the ministgrial employees promoted as Inspéctors to the
vacancies uhich existed on or before 317.72, irres-
pective of the dates on which they were promoted, in
.the light of the observations made in this judgment.

‘1t needs nQ‘mention that they are entitled to consequen-

tial benefits alsoi

16+ = The application is allowed with the directions. .

“as given above,

 17. There will.be no order as to costs,

Ml '
5y A d»f
(N. Dharmadangéﬂj ? (N.V. \rishnéggm)' '

Judicial Member. Administrative Member

16th day of Nov,, 1983.




