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Hon'ble Shri S, P. MQ& . er'i i
. N . ' . facts
Since common questions of law/and reliefs are

&

- involved in tﬁese.eighééeﬂ application% filed undeF‘Section
19 of the Adminis;rative~Tribunals Act, ﬁhefiare béing
disposed of by a commén judgement ég follows.

2. .The aéplicanté who are working as Technicians/
Tecﬁnical Supervisors in fhe.TelecommunicatiOn Department,

in Kerala Circle, wewiitt either at Telephone Exchanges

-or Secondary Switching Area (S.S.A) at Calicut, Quilon,

Kottayam, Trichur and Cannannore Districts, have challenged’

their transfer within and outside the Telecommunication
Districtse As an interim relief, the respondents were:

directed to post them as far as possible near their

last place of posting but within the same Telecommunication

Districts where they wére postéd. It was found thétl'

. . ) ’
in accordanceIWith Government of India's letter dated
. 28.2.,1986, transfér of the.applicgntsAcould not normally
be made outside the Teiecommunication Districts.
Accordingly., the.respondents in ;espéct of those applicaﬁts
_who had-. been posted outside the Tglecommuhication
Districts of tﬁeif last posting have been brought back
within that District. As a reshlt,jthe applicants are
now posted' at piaces‘mostly‘witbin C’E-fhundred Kilometres

of their last place of posting. The brief material facts

of these cases are as follows. The applicants are all

’

U
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either the Office holders or activists of Bharatiya
Telecommunications Technicians Union of Kerala Circle.
The Union has been'ét an All India Level and othervwise
'alsoh.&%ﬂm&%m agitadting about improvement in their
scale of pay. According to them while after the Foﬁrth
Pay Commission's Report, similarly placed Technical'
personnel in other Departments have been.giVen a pay
scale of Rse 1400-2306, +he Technicians in thé Telecommuni=-
cation Departmenﬁ dre paid@ only in the pay scale of
m.'975-1600. They ha;e indicated that evef since 1981,
they havé becn expressing their grievances througﬁ
peaceful métbods of doing two hours of extra Qork
through-out the country, giving up weekly off days., by,
re%ay fast while on leave. But there was no response
from the respondents. In 1986, thirty leaders of the
Union sat on fast followed by lunch hour rallies. In
Auygust, 1986, and later in November, 1986} the Department
entered into . agreementsbut the'agreeﬁents were not
implemented and the promises mace by the respondénts
were not fulfilled. Eventually, in Februgry, 1988,
they started work-to=rule agitation from 27.1.1988.
They worked during the prescribed eighty hourse but
declined to do overtime beyond eichty hours. According
to the aprlicants, conciliation proceedings under the

Industrial Disputes Act were initiazted by the Deputy
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’.examination/fitment training of individual employee.

~ the agitation."™ As a result of these developments,

" the work-to-rule agitation was totally withdrawn

Chief Labour Coundssioner and the Hon'ble Minister

£or Communications and the Departmental Secretary

| invited.the Union Leaders for discussion& The Department :!

squested during the discussions that the Technicians i
will be given a pay scale of ks. 1320-2040 and Technical

Supervisors the pay scale of Bse 1600-2550 after

On 7.8.1988, an. agreement was signed by the Management

and the Union indicating that the Department would
oo
vmake all sincere efforts and get Government's concurrence

on the pay scale in six weeks time. The applicanté
* record of

have enclosed copies of the/discuSS1onaheld on 7 3; 1988
g

(ext. A<l in O.A: K-509/88) as also the letter from

ghei C. K. Reddy, Member (Personnel) of the Telecommuni.

cations Board dated 613.1988‘addressed to the Secretary

)\

General, Bharatiya Telecommunication Empioyees;reoeranion
' L : ) r (

in vwhich a reference was made to the meeting held by the

i

Federetionfrepresentatives with the Hop'ble Minister 1
. . - . .0 . N R \ ‘ - " . |
for Communications and Secretary, Department.of N

Communications. ‘Tt was indicated in that letter that

' the Department was expediting action on the variaus’

issues and it was suggested that ® in view of the

Hon'ble Minister's appeal, it will be proper to withdraw !

.
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from théimiddéy: of 6.3.1988. 'The‘applicants have -

stated that(afterAwaiting for six months thereaffer,‘when

‘they found that nothing was ‘doneé by the-Department to

-

‘implement the promises made in the agreement dated 7.3.1988,

the Union issued notice to the Department to resume.

agitation with effect from 1.7.1988. On Minister's

suggestion, they weited for four weeks more but when

‘nothing materialised, the agitation was resumed. from

3., Against the background.aécbrding to the applicants

from 26.7.1988, the members of the Union were debarred

from working iﬂ their places and'nbt allowed to enter

their work’places. 'They-were Xept out for £ifty four

i

days. In Madras Circle, the Madras High Court allowed

them the salﬁ:y_fof this pefiod but in other Circles

including Kerala, they have not been paid any salary for .

‘these £ifty four days. Further, on 12.9.1988, the

respondents de-recognised the Union. The applicants*

‘case is that in order to hafass and victimise the Office

bearers of the pnion, respondents héve abusea their
power of traﬁsfer andlhave handpicked tﬁe Of fice bearers
and'aétiVe membefs of the Union td transfer them from'v
one District to anothervih retalia£ion.of the agiation

launched by them. They have further challenged the

imbugnéd.orders in some cases by saying that they have

'ooA8
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ﬁot béen‘passéd by the_qémpetent égthéri£y; fhé.tfansfer
.orders‘havefbeen attacked_by them by alleging that they

. are 111ega1, mélafide, not in puﬁllc interest gpd are
égainsﬁ the provisions of ﬁule 37 and 37 A of Chapter II
of Vol. 4 of the‘P & T Manual in as m;ch as the& éfe‘not
in public intereét as prescribed iﬁ~Ru1e 37 and made

not in April after the Acaéemié session as prescribed

.in Rule 37 A. The applicents have also indicated their
personal problehs besides the education of their children
suffering due fo the mid—seséion transfer. They have
'referred to their wife -being employed near the. place
of-£heir.ppstihg, thelr old ailing pareﬁts and otber
-domestic problems and‘traggdies.

4. fhe réSpondent‘é case is that the work-to-rﬁle
agitation by the étr'r;r had caused substantial cessation
and retardatiéh of thexésgential pdblicAservices of
telephones and the Goyernment of Indié had by their
order aated 12.9.198§ érohibiteqistrikes in ?elephone
services in the whole éf India and withdrew the
recogniﬁion.of the'BfTU simultaneously. According to
the respondents, the applicants of the derecognised
the .

Unién contipued to be on{yar path collectively and
deliberately tried to dislocate the Telephone services
causing yidespread ppblic~criticisﬁ in news papers.
According to theﬁ, it was "clearly and uneduivocally
established ghat some of the Technicians were meddling

..9
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‘with.thg'sopbiSticated equipments in the Telepﬁoné
Exchangeé.' .As.itiwasga coligctive actioﬁ, idegtification.
6f indiQiduaié résponéible for the m;schief becaﬁe -
.difficuié. In these éirCumétances, in the exiéencies of
publig service the'departmenf had no other alternative
bqt to keep suspected Technicians and Technical Super&isoré-
away from their present wdrkhpléces. The depaftment

) : o L essential
cannot be a silent on looker When theéfervices_are
affected. There;wés no abuse 6f power or malafide
in%ehtion_or‘act of vidtimisaﬁion, anti labour practice :

etc. in transferring the applicants.®™ They further

clarified that when the agitation was declared to

@ ¢

commence - from 26.7.i988, as a measure of se¢urity, they
were aéked to sign a declaration of‘noﬁ-pérfiéipaticﬁ

in the strike Before they entered the woﬁhfSince they
did not give any deCIaratioﬁ, théy wefe debarred'ffom
enfering the work pléces. The respondenté}withdréw_

the condition of gigning tﬁe decléfétiohiwgen_fhe Union
was de-fecognised. The reéponéents have stafgd that

in accordance with Rule 37.of P QvT Manuél, " all
officials'of the department are liable'to bé transferred
to any paft of India unless it is expressely ordered
otherwise for an& particular class érﬁclasses of officials,
Transfers should not however be ordered except when
advisable in the interest of pﬁblic services.” Rule

37-A pertains to geﬁeral transfer but even under this

.10
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Rule, according to the respondents " in any emergent
cases or cases ‘of prqmotion,.the restriction that one

should'be'transferred in Apfil only is not applicable.™

The respondents have argued that the tra@sﬁ'rs~wére

L , . 4
ordered purely. in the"public intereét for maintaining
, B  tele- . -
the essential services‘of‘pommunigationsand were therefore
L

fully justified. They'have referred to the order of the
Madras Bench of this Tribunal dated 23.1.1989 in which
similar gransfefs of Technicians and Technical'supervisors

EN
LY

orderéd_pﬁder similar circuhstances were.ﬁpheld on the
gfound thaﬁ.the deéartment is running a.public utiiity
service,and in the.larger interest of p:oQiSiqg Qf.
smooth énd efficient serﬁic? in~such an ofganisation, ‘
_ the transﬁergof the apélicants_were hecessitéted. The

- respondents have &verred that by keeping away the :

applicants by the iinpugned transfers, " the services

have improved considerably which indi?ates'that the power .

was exercised correctly and for the’phblic interest."
" They have argued that the t*ansfér being in gxigency of
Servii?f, personal ﬁardship ifhanx,cahnot'be tefmed’as
punishpent and personal grievance-:has tolbe weicghed

L L e S '
against intereSt of public service and where the latter
weighs more,ihdividual_gfieﬁgnces canpot be held-to-beé::,
discfiminétive or pénai. o
S5e In.O.A.‘K»549/88. the respondents have furthér
'c;arified that the Tbchnicians unlike a‘C;érk, occupy .

N
\ .

eel 1l
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a kef'pesition in the Teled@mmunicétion'nét-work;
He has ﬁo'adjust the varidus Sgitcﬁés”»in“the Exchange
periédiéally.sp as to alléw the calls ﬁo ﬁass through.
If aijustment of these switches is n?t-aécurate,
mal-functioning of the Bxchange or wrong numbers.ensue.
A deliberate ani intenfional mal-adjutments of the
‘ §witchésb§ a Technicién would put the Bxchange in

e ' X . o o
complete disarray. In an Ethange where more than
fone'Technicién is working and share joint responéibility
{it would be impossiblé for a Supervisory qfficer to
£ind out who has done the mischief énd in the meantime
the public at large is put to inconvenience.
Acco;@ingly, it was decided to post leading: agitators
to . Single Technician places so thaf the réSponsibility
"remains specific and undivided. In the same application.
(0.A. K.549/88),_the re5pondent§ havgwstated that in
the, Automatic Telephone Exchange at.Cglicht;'due‘to
the agitation, as many as thousand and odd items;of
,equipménts were put out of‘service during September=
October, 1988.- After the transfer of the éppliCants,
the situation started to improve and by the end of
November, 1988, the trunk efficiency has risén to

h
more than 70%_-and the ecuipments which were out of

2 : L
service were repaired and put back into service. As
on 1st December, 1988, the number of eguipments which
are out of service was only two hundred and twenty six

and the effective percentage of trunk calls has risen to

more than 74%. -

eel2
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6. . In application No. O.A.K-593/88, the respondents

havé stated that because of‘the'égitation; the telgphone

‘services in Calicut Secondary Switching Area were thrown
. . o

‘Ainto complete disarfay and a major installation ‘work

1

costing rupées five crores and térge;ted fo} comp}étion.
;n.Decembér,‘19éé.§as sgriouSly affected by the agitationéi
activities of the Techniciéné including one bﬁ the
applicantse In Applicatién No. 622/88, the respondents‘
ﬂave stated that‘the Kottayam Te;ephone'Exchange became
glmoét normal within four #d five days after the tranSfef
of the épplicants;

e I have heard learned counsel for both the paftigs
and goﬁe through the décuménté carefully. Tﬁé reéponéénts
have made no secret of fhe fact fhat.the épplicénts

were transferred in order to b}unt the adverse effects

of their collective agitafion, on'the méintenaﬁce.of

thé telephonic sgrvice which hag béen declared.to'be‘

an essential public unility serQice. One canﬁot have !
hny quérrel with the actioﬁ ao%?on:taken by the
fespondents wﬁo are ultimétely/respOnSible tb maintain B
smooth working of telephon;c-services, to resort to
transfer of the ring leaders of the agitaﬁionrso as to.
distance them from the wvital and sopbisticated

quipmenﬁs énd exchanges whiéh were being meddled

with by them directly or indirectly throucgh collective

and concerted actions. There is no doubt from ext R-2 ! < -

.eel3
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to R-21 availsble in case No. K-509/88 that the public and
the Chamber of Commerce had raisedeide spread huekgnd
cry ag;inst the-disiocated'telephoné services éfter'the
agitatién was launched. The respondén%s have clearly
indicated that after - the transfers were effected, thg
telephone ser&ices iméroved considerébly. Accordingly,
I have no doubt in my mind tha£ the tranSﬁer51Were not
actu§ted by an& malafide or vindictive motive but

o . S0 as
had to be resorted to/to keep the telephone and

Q] R
connected services going,in the public interest. It
would have been .: dereliction of duties on the part
of the respondents if they had remained a silent
spectator to the deliberate attack on an essential
service. The transfer of the ring leaders was the
first essential and mildest action which could have

been visualised in these circumstances. %The fact

 that most of the applicants were transferred within

> telephone
fifty to sixty Kilometres 6r even less and the/services
- ~ S A
improvedh‘ thereafter shows that the orders of transfer
R ¢ 5 '

did not have any element of retribution or were uncalled
for. I agree with the respondents that Rule 37-A which
enunciated @ general principle of transfer to be
effected in April, 3id not visualise emergent situations
where for the sake of tﬁe very survival of an essential
service immediate transfers @are called for.

$‘
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8. i It has been held'b§ the Supreme Court in B.
Varadarajan Vé. State of Kaﬁataké (A.I.R. 198& SC 1955),
thattéhe transfer is an ordinary inc;dente.of se:Vicé--
Thié view is supported by a‘cgteqa of otﬁg: rulings of
ﬁhe Suprehe Cﬁurt and vafious'High Courts. Similar
views has been expressed ﬁy ﬁhem ipdicat;ng-fhat the

transfer of an official is primarily for the authorities

concerned to be‘deCided. A variety of factors 1like

“suitability of the official, his aptitude, past

conduct, reputation and a number of ofher grounds which

.may be clubbed together as exigency of service may

i

‘weigh with the authonties while considering the Question

of transfer. The Court can only inte?fere if the

transfer is violative of any legal provisions or is

,

otherwise malafide - (A.I.R. 1967 Punjab 76; 1979 SLJ

5923 1973 (1) SLR Calcutta (Calcutta) 1153, 1979 SLJ 466;

A.I.R. 1981 S.C. 1577). In K. B. Shukla and ors Vs. Union

of,India ".and others , (1979 (2) SLR 58), the Supreme

Court observed as follows:e

It is true that formation of opinion by the
Central Government as to the existence of
"exigencies (Of the service" reguiring appointment
by such method, is a pre-equisite for the
exercise of the power. But the formation of

such opinion is a matter which, in view of the
peculiar nature of the function and the language
of the provision, has primarily been left to

the subjective satisfaction of the Government.
Indeed, is as it ought to be. The responsibility
for good administration is that of the Government.
The maintenance of an’ efficient, honest and

- eel5
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experienced administrative service is a must
for the due discharge of that responsibility.
Therefore, the Government alone is best suited
to judge as to the existence of exigencies of
such a service, requiring appointments by
transfer. The term "exigency" being understood
in its widest 'and pragmatic sense as 2 rule,
the Court would not judge the propriety or
sufficiency of such opinion by okjective
standards, save where the subjective process

of forming it, is vitiated by a mala fides,
dishonesty, extraneous purpose, or trangression
of the limits circumscribed by the legislation."

Since in the instant case there is no indication

of any malafide or arbitrary purpose except the purpose’

of maintaining an essential service undisturbed, I

-do not find any justification £or interference by the

Tribunal. The Madras Bench of the Tribunal faced

with similar cases of transfer ordained under

identical circumstances discussed same pertinent

L4

Rulings and refrained from interfering'iﬂ their

judgement dated 23.1.1989 in O.A. 796 of 1988 and

similar applications. The following extracts from

i

-the judgement woulé be extremely useful:=-

" According to thé respondents, the transfers
had been effected in public interest and
in the exigencies :f service. I would agree
with that view. As pointed out by the Full
Bench of the Central Administrative Tribunal
in Kamalesh Trivedi Vs. Indian Council of
Agricultural Research (ATR 1988 (2)-CAT-116)
the competent authority may or may not find
any truth in complaints, but having regard
to the administrative exigency, may be of the
view that a more suitable or more efficient
person should be posted and for méking place
for such & person,-effect a transfer. Such
action was regarded as in or“er. The same
considerations would-apply to the facts of
this case.

27 The learned counsel for the applicants
took pains to urge that if there had been
deterioratiaon in the telecommunication service,.

eel6
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it was not due to any fault of the applicants but ﬂ? .
due to various actions of the respondents themse;ves. N
According to him, the various newspaper cuttings

and complaints from certain organisations came ‘

‘handy for giving the colour of 2dministrative

exigency for ordering the transfers of these
apolicants. In this connection, it should be
observed that this Tribunal is not concerned with
the question as to who was responsible for the
deterioration in the telecom services in Tamilnadu
Circle. In M. Doss Vs. Senior Divisional Mechanical

‘Engineer and others referred to by the learned .
Advocate General, when there was preach of peace :

in the workshop when two workersfPught with each
other and one of them had lodged a"complaint with

the police against the other, transfer of the’ _
complainant was made by the Railway administration.
When that was challenged by him, this Tribunal

took the stand that it is for the administratively
concerned authorities to decide whether in the .
larger interest of efficiency and smooth functioning
of an office, both should be transferred to Other
places or the transfer of one of them would serve
that purpose. The view held in Ashok Kumar Sabharwal
Vs. Union of India and other (ATR 1988 (1) CAT-498 )
that "if a transfer is made even to appease a

large number of workers, it would be an administrative
order to ensure smoother functioning of the

Railways" was endorsed. Here there were complaints
against mal-functioning of the telephones from a
large number of organisation and €he administratively
concerned authorities considered that. in order to

improve efficiency, transfer of certain individuals

became necessary. In such matters, I am of the view

that this Tribunal cannot interfere and I am in

agreement with the principle 1laid down by the

Hon 'ble High Court -of Madras in Chief Engineer i

(Personnel), Tamil Nadu Electricity Board, Madras i
}
|

vs. K. Ramédn. This Tribunal cannot go into the
question as to vhether the efficiency cannot be
improved in the Telecommunication system either
without transferring these applicants or-by
transferring some other persons or by transferring
them to some other places instead- of to the places
to which they have actually been transferred in the
impugned orders."

In the facts and circumstances, -I see

no merit in the aforesaid 18 applications and reject the

same with the directions that those éf the apvlicants

whose transfers were modified to places within the

Telecommunication Districts of their original posting

017
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will remain posted there and to that extent the impugned

orders of transfer will stand modified. The respondents

' are also di;ected'td ensure that the applicants who had

been given Government accommodation in their original
placesof poéting should be allowed to retain the

?

accémmodation till the 31$t of-Mayf 198§:if tbig.so
desireg ét normal:rent and the members_oﬁ their family
ailbwed to enjdy thé medicéi and other facilities at
normal rateé till ﬁhat date £o-whi¢h £hey would havé‘
been entit;ed as if the applicants had not been -
trénsfefred. This‘woulﬁ minimise the iﬁp;ct ofvthe'

transfer on the education of the childrenvand treatment

~of ailing members of the family.

11. There will be no order as to qosts}“

(S, Ps MukSrji)
Vice Ch&irman
30.3.,1989



