i

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENCH

0. A. No. 128/92 & 557/92%8

DATE OF DECISION_ 22+ £- 9 3

Shri C.S. Viswanatha Pillai

Applicant () in DA 128/92
an

Shri R, Krishnankutty Pillai. " 557/92
. Shri P, Sivan Pillai : Advocate for the Applicant (s)
Versus
1. Union of India, Genl Manager,

S ot . ~ _ ~  Respondent (s)

2. Divl Personnel Déficar, éR,”Trivandrum.
3. Sr Supdt., RMS °TV' OM, Trivendrum (in PA 557/92 only)

4,‘Chairman, Reilway Board, -N.DelhEvwxraosst Ko XmK X680 %% X0
cOrRAM : 9mt. Sumati Dandapani, Advocate for the respondents.

The Hon'ble Mr. N. Dharmadan - Judicial Member
8 - .
The Hon'ble Mr. R. Rangara jan - Administrative Member \

DX MBEoxK Reporters of loca XaEoaX XX WX xallowed to see thaxXhodgmerenkX * ' -~
MAXRX AN referred MK XRXPeRKFer or not?

0K Mdtxtber their Lordships wish R xsg& XRS3r copy of the Judgexwexoex

& x X xexcirculated tox i Bemches of the Txisd¥xx

JUDGEMENT

R, Rangarajan, AM.

The facts of the céso. the law invelved and the
relief prayed for are identical in OA 128/92 and 557/92
and hence, both the OAs are taken together and s common

order paséed with thes consent of the concerned perties.

. ¢
2, . In DA 557/92, the applicant prays for re-engagasmsnt

@s a casual labourer. He was initially engaged as a casual
labour on 8.4.1975 in the construction unit. He continued
in that unit upto 20.4.76 and from 21.4.76 to 20.11.76. He

was retrenched on 21.11.1976.

*

3. The applicant in DA 128/92 uas engaged as a casual
labour in the Open Line Permanent Way in the Civil Enginearing
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Department on 28.5.1969, He continued as such upto 17.10.70.
Thereafter, he vas re-engaged on 17.12.72 under the construction

organisation and was retrenched from 5.1.1975.

4. 0A 557/92 is taksn as a rnpresohtativo one for further
examination of the issues involved in both the OAs. The
applicant in this OA made a representation dato& 12.12.90

for re-engagement as casual labour. He had eailiarvapproachad
this Tribunal in OA 842/91 vhersin the Tribunal had directed
the respondents to dispose of the representation of the
applicadt dated 12.12.90 at Annexure A3, A reply. was recaived
by‘him stating that his application was received in the office
of the Divisional Perscnael Officer, Trivendrum, only on
4.9790.after the prsscribed target date and hence, his name

was not registered in the supplementary live casual labour
register(Annexure AS). It is also stated in the Annexure AS
reply that his représentation dated 12.12.90 itself is dated
after the prescribed time limit, it could not be considered

for registering hias name in supplementary live casual labour
register. He contested this letter and produced decuments

from the Posts & Telograph Oepartment to prove that his earlier
representation wvas received on 31.6}90 as per Annexurq A2
series. The authorities accepted the fact that it was

raceivad in time. Housver, they have once again turned down

his request bécause of Annexure A6 letter.

Se The respondents in their raply‘have stated that the
Hon'ble Supreme Cqurt had decided the cut off date as |
31.3.1987 for the retrenched casual labourers prior to

1.1.81 to register their names to find a place in the live
register. Those applications received after the cut off date
were not to be considered and the Railuay Board vide their
letter dated 5.12.90 instructed the Railuways not to entertain
such applications at this distant time. This reply is

Annexad as Exhibit R2 uwhich is the same as Annexure A6.
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The respondents further contend that in view of Exhibtt R2
letter which has been issusd on the basis of the decision
of the Hon'ble Suprems Court, they have no optien except

to reject his application.

6. Rggrieved by the refusal of the respondents to
entertain his claim for‘re-angﬁgement, the applicants in
the above said OAs have approached this Tribunai under
Section 19 of the Administ:atiﬂe Tribunals Act, 198S5.

7. The learned counsel for the applicant has contested
the validity of the Annexure Aﬁvletter of the Railway Board.
He has stated'that the Annexurs A6 letter is based only on
an executive dacision and has no force of lau. ~He has stated
that the decisions of the Hon'ble Supreme Court in Inder Pal
Yadav and Others vs. Union of India and Others, (198S) 2
SCC 648, and Dakshin Reilway Employees Union, Trivandrum
Division vs. General Manager, Southern Railway and Others,
(1987) 1 SCC 677, relats: to regular absorption of the
casual labourers in Raiiuayg‘and not for re-engagement. He
emphatically stated that re-engagement of casual labour is
governed by the provisions in Chapter V-A of the Industrial
Disputes Act, 1947 read with Rule 78 of the Industrial
Diéputes‘(Cantral)'ﬂulos. 1957. He also states that the
respondents are bound to give amploymagéﬂjp the retrenched

ithout any time limit
oymenglgiv ng

vorkmen who offer themselves for re-em
preference over other persons and jumiors, if they have
been already re-engaged. The raspondehta clarified that
the Hon'ble Supreme Court's judgement is for res-engagement
and the Chief Personnél Dfficer's letter dated 11.7.90 has,

been cancellad by Exhibit R2 letter of the Railuay Board.
8. ‘Having heard the learned counsel on both sides,

) lution th
ve find that the cgn antign os the parties revolves around

the word 'ebsorption’ used by the Hon'ble Supreme Court
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in the above quoted judgements. For this, we have to see

the scheme prepered by the Railuays, which wes submitted to

the Hon!ble Supreme Court and interpret the word absorption

used by the Hon'ble Suprems Court in the above said decisions.

In Inder Pal Ygday and Others vs. Union of Indis and Others,

o in
(1985) 2 SCC 648,/the preamble to the judgement, the Hon'ble

Supreme Court obeérved as follous:-

"No one is unaware of the fact that Railuay
Ministry has a perspective plan spreading
over ysars nay decades and projects are
waiting in queue for execution and yet these
vorkmen uere shunted out (to use a cliche
from the railuay vocabulary) without any

chance of bexng re-employed.” & ., it o

PRI

(Emphasis added)

In this, tha Hon'ble Supreme Court has used the word

‘re-employed'. The relevent portion of the schema submitted

by the Railuays on which some modification: was made by the

Hon'ble Supreme Court, reads as under:-

n501.

‘As @ result of such deliberations, the Ministry

of Railuays have now decided in princxple that
casual labour employed on projects (alsoc known
es 'project casual labour’ 9 may be treated as
temporary on completion of 360 days of conti-
nuous employment. The Ministry have decided
further as under: :

(h) These orders will cover:

(i) Casual labour on projects who are in
service as on January 1, 1984; and

(ii) Casual labour on projects who, though
not in service on January 1, 1984, had
been in service on Railways earlier
~and had already completed the above
prescribed period (360 days) of conti-
nugus employment or will complets the
said prescribed period of continuous
employment on re-emgagement in future.
(A detailed letter regarding this
group follous.)

(b) The decision should be implemented in phases
according to the schedule given below:-

ﬂ/ l -;.....5



Length of service (i.e.
continuous employment)

i) Those who have comp-
leted Pive years of
service as on January
1, 1984 _ :

. ii)Those who have comp-
"leted three years but
less than five years
of service as on
- January 1, 1984

iii) Those who have comp-

leted 360 days but

less than three ysars

of service on
January 1, 1984

iv) Those who complete

360 days after
January 1, 1984

D G e = e S G T . e D W - - o - -

‘January 1, 1984

Date from which
may be treated
_as_temperary.

¥ -

January 1, 1985

January 1, 1986

January 1, 1987

or the date on
which 360 days

are completed
whichever is latar.

Date by which decg-
sion should be
implementad.

Decembar 31;:1984

December 31, 1985

December 31, 1986 _

.

March 31, 1987

5.2, The Ministry would like to clarify
here that casual labour on projects who have
completed 180 days of continuous employnment
would continue to be entitled to tha benefits

now admissible to them

(so. long as they ful-

fil the conditions in this regard) till they
become due for the benefits mentioned in the

preceding sub-paragraeph.”

| (Emphasis added)

In this protion 5.1(a) (ii) it clearly states that the

scheme is for re-sngagement in future dﬁly. Tho‘Hon‘blo

Supreme Court hed modified the scheme in para 5.1(a)(i)

in which the casual labour in project who are in ssrvice

as on January 1, 1984 has been modified as January 1,

1981. The relevant portion indicatihg the modification

is reproduced belouw:-

" .e..Burdened by all these relevant consi-
derations and keeping in view a@ll thas aspects
of the matter, we would modify part S.1(a)(i)
by modifying the date from January 1, 1984

to January 1, 1981.

‘With this modification

and _consequent rescheduling in absorption

from that date onward, the scheme framed by

N
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Railway Ministry is accepted and a direction is
given that it must be implemented by recaesting
the stages consistent with the change in the
date as herein directed."

(Emphasis added)

Here, the word ;absarptien' used in this judgement should
be read in the context of ths preamble to this judgement

and the relevant portions of the scheme, Both in the pre-
emble and the relevant portion of the scheme, it has been

-

made amply clear that the bhole ;ifssud:ii. is ingregard to
re-employment/re-engagement of retrenchsd cesusl labourers.
 H'hce, the word absorption should mot be read in isolation,
but in the context of what is stated abeve. If we look at
this angle, it will bs clear that the Hon'ble Suprems Court
meant only re-engagement, sven though it used the word
‘absorption’. In eur opinion, the vord absorptioniis . .
l@?ely used to mean re-sngagement and not lbsarption en

regular’bagis,

9. In para 6 of the jﬁdgemant, it has beon stated
that the Rajiluay Administration should prepars a list of

- pro ject casusl labour with reference to aach'divisian of
each railuvay and then start abserbing fhose with the longest
service as enunciated in Section 25-G of the Industrial
Disputes Act, 1947. Para 6 is reproducad below for conve~

nience:-

"To avoid violation of Article 14, the scien-
tific and equitable way of implsmenting the
scheme is for the Railway Administration to

prepare, a list of project cassal labour with
refarsnce to each division of assch railway

and thsn start absorbing those with the longest
gervice. If in the process any adjustments

are necessary, the same must be dons. In
glving this direction, we are considerably
influenced by the statutory recognition of a
principle vell known in industrial juridpru-
dence that the men with longest service shall
have priority over those who have joined

later on. In other words, the principle of
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last come first go or to reverse it first come
last go as enunciated in Section 25-G of the
Industrial Disputas Act, 1947 has besn accep-
ted. Ue direct accordingly.”

(Emphasie added)

The very fact that this para says to prepare a list of

pro ject casual labogur for re-engagement and then atart
absorbing them as-per the length of service, showus that the
whole judgement is fpr re-engagement of the casual labour
and to prepare a live register to keep them for final

' absorption as and when vacancies arise in their turn. No-
where it is said that the list is brapared only for ;ho

purpose of absorption and not for re-sngagement.

5. Ehe}judgemant in Dakshin Railvay Employeses
Union, Trivandrum Division vs. Gensral Manager, Southern
Railuway and others, (1987) 1 SCC 677, is an exﬁenéion of
the scheme already approved by the Hon'ble Supreme Court

in terms of the judgement previously quoted wherein the |
Hon'ble Supreme Court has said that the orders"in paragraph
5.1.(a)(ii) that "these orders will cover casual labour on

pro jects, who, though not in servicevgn.ahnuagy 1, 1981,

had besn in service of Railuays earlisr snd had already
completed the above prescribed period (360 days) of conti-
nuous employment or have since completed or will complete
the said prescribed period of continuous employmsnt on

re-angagament after January 1, 1981"., The Hon'ble Suprems

Court directed the Railuays to include the petitioners in
this case also in the schems for absorption as formulated
pursuant to the direction of the Court. Hefg.aled; we. ii
have to see the prayer of the petitioners. The prayer of
the petitioners, as included in the judgement, is meant
mnly'for teking them back into employment. The relevant

portion is reproduced below:-

...'GQ‘B
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"The petitioners besfore us who are 149 in
number claim that they are entitled to the
benefits of the modified schems and thesy
pray that they should be forthuith taken

back into employment."

(Emphasis added)

The applicents pray. only:., for taking them back into

employment forthuith. They have not prayed for absorption

but only re-engagement as is evident from their prayer.
Here also, the word 'absorption’ should be viewed from the
claim submitted by the applicants. The applicants claim
only re-engagement and the word used absorption is also to
that effect and cénnat be construed as absorbing them.

regularly, '

11. In the Dakshin Railwvay Eﬁployeastnion case cited
above, when the learnsd counsel brought to the notice of

the Hon'ble Suprﬁmc Court the difficulties which would be
eéperienced by the Railuay Administration if without any

- limitation persons claiming to have been employed as casual
labour prior to January 1, 1981 keep coming foruward to claim
the benefits of the schema, the Hon'ble Supreme Court
indicated thﬁ cut-bff date for receipt of applicatiané from
the retrenched casual labourers prior to 1.1.1981, as
31stlﬂarch, 1987. The relevant portion of the judgement

is reproduced below:-

"Shri Krishnamurthy, learned counsel for the
Railuay Administration brings to our notice
the difficulty uhich will be experienced by
the Railway Administration 1f without any
limitation persons claiming to have bsen
employed as casual labour prior to January 1,
1981 keep coming forward to claim the bene-
fits of the scheme. Ue understand the
difficulty of the Administration and ve,
therefore, direct that all persons who
desire to claim the benefits of ths scheme
on the ground that they had been retrenched
before January 1, 1981 should submit their
claims to the Administration bsfore March 31,
1987. The Administration shall then consi-
der the genuinensss of the claims and process
them accordinglyecseee®

(Emphasis added)
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12. Thus, from the above, it is very clear that the
word ’absorptioﬂ' used in the abave two judgements are for
‘re-engagement' of the casual labourers as psr the scheme
preparad by the Railueys and the claim of the petitioners.
The uord ‘absorption' in no uﬁy can be explained as raguiﬁr'
absorption except meaning re-engagement in the light of the
above detailed discussion. Hence,_the contention of the
learned counsel that the word ‘absorption' means ‘regular
absorption’' and not re-engagement, candot be accepted and

" his argumeat in this connecticn has not impreased us.

13. WJe have also examined the mechanisgm of regular
absorption of casual labour in Railuays. Casual labourers
are regularly absorbed on the basis of the total number of
days of casual service put in by them. A Screening Committee
enlist thoicésual labourers on the basis of their length |
of casual service bbserving due formdlitips and the regular
absorption is done.ffom the list recommended by the Screening
Committee. A live register for tﬁbse who were in service as
an;1;1.1981gﬁgiﬁﬂﬁzxxixx#npt and a2 supplementary live

' _ as alse maintained.
ragister for those who were retrenched earlier to 1.1.1981/
On the basis of the total number of days of casual service,
they are absorbed giving prefersnce to those who are in
the live register according to availability of vacancy and
then regular absorption of those whe @re in the supplementary
live register. Casual labourers are not regularly absorbed
directly. All of them have to go through the regular drill
of keeping their names in the live rogister[ggsed on their
total number of dayiﬂaé casual service they are regularly
absorbad. 'In the light of the practice existing in the
Railvays, it cannot be seid that the scheme prepared by ths
Railuay Administration is for final absorption and not for

‘re—angagement. Ve are convinced that the practice in voguae

&/ 00000010



has to be taken note of uwhile interpreting the meening of
the word 'absorption’ used in the above judgements of the

Hon'ble Supreme Court.

14. In a racentvéase, some casual labourers in the
South Eastern Railway, who were employed betueen 1964 to
1969 and retrenched bestween 1975 and 1979, had approached
the Hon'ble Supreme Court in Ratam Chandra Saﬁmanta &
others Vs. The Union of India & Others (JT 1993 (3) SC 418)
and the Hon'ble Supreme Court had dismissed the petition
4be¢§qse of the fact that the retranchment tobk place 15
years agb and if the Hon'ble Supreme Court accepted the
prayer of the pstitioner, it would be depriving a host of
others who in the meantime'have become eligible and are
_entitled to claim to be employed. Here also, the Hon'ble
Supreme Court has used the?ﬂ@ﬁ@e’re-gnploy@y.iﬁigg}lgpygﬁﬁ
been recogniéed[;;htha Railways and th@éﬂtaﬁitéﬁ;‘jﬁjSﬂ

' Court .means the decision of the Hon'ble Supreme Court

in the earlier judgements quoted above. This also strenthens
the view that the word absorption used in the judgements

of the Hon’blelﬁupreme Court cited earlier,‘means re-angagement
only and not regudar absorption as argued by the counssel
for the applicent. The obaervationa'of‘tbe Hon'ble Supreme
'Court in this regard ars repradﬁced belous-

*"Two questions earise, one, if the petitioners
are entitled as a matter of lav for re-employ-
ment and other if they have lost their right,

if sny, due to delay. Right of casual labourer
employed in projects, to be re-smployed in

Railuays has been recognised both by the
Railuays and this Court. «.....”

(Emphasis added)
18. In the light of our above discussion, we have come
to the conclusion that fhe casual labourers who were retren-
ched prior to 1.1.1981 should have rsgistered their names

for re-engagement on or before 31.3.1987. Anybody failed

A
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to do se has, no doubt, lest his chance to get enlisted in the
appropriate Live Register far re-employment. In this View of

the matter, the Railvay Board's letter at Annexure R6 is valid.
It has the legal backing of Hon'ble Supreme Court's decision

and caﬁnmt be termed &s illegal. 'Further, it is very unfortunate
that the Railwéys had issued lestter dated 11.7.90 extending

thé date for registration from 31.3.1987 to 31.8.1990. This
letter of the Railuays haé_nm force in law and has to be re jected.
The Railways themselves have stated that the Railuay Board's
letter at Annexure A6 has cancelladvtheir letter of 11.7.90.

It should be made Very clear by the Railways,sa that thars |
exists no ambiguity. The Railways should be more careful in
issuing such letters in future uwhen different instructieﬁs‘are
'‘given by the highar authorities, namely, the Railuay Board

and other Constitutional authorities. - By this judgement alse

the applicants in the present case are not entitled to be

re-engaged as they have left the serVice 15‘years aga.

16. Rg wue have concluded‘that netténched casual labourers
who had registered their nemes 6en or befarel31.3.1987 alone -
are eligible te gat'enlistedvfﬁr ra—engagament and eV¥entual
reqular abserption, ue dé not propose to ge further inte

the érgumant in_ragérd to the proVisions as leid dewn in
Chapter V-A of the Industrial Disputes Act read with Rule 78

of the Industrial Disputes (Cémtral) Rules, 1957 a&s elaborately

arguéd by the learned counsel for the aﬁ@i}cant.

17. In the result, ue haVe no other option except to
reject the abeVe tuo applications, namely, OA 128/92 & 557/92
as having ﬁa merit. fhnugh we sympathise with the applicants
we haVe no authority to give them any reiiaf in View.ef the
decisiens af'tha'Hen;ble Supreme Court discussed aboVe. HowsVer,
the Railuays haVe freedem to consider the representatien of

the applicants for re-engagement, if any gf their juniors

000000070'012




,-(,
/A

'S

: 12 ¢

whe haVe net applied for registration bafers 31.3.87, but haVe
been re-engaged later as aVarred by the applicantas. The
applicadta may alse be giVen a persoenal h?aring by the 2nd

respondsnt, if they so desire teo substantiste their cententiens;

18. Hence, beth the aboVe applications are re jeacted. The

parties will bear their cests.

19. After the aboVe tws 0As had been reserVed for judgement,
the learned counsel for the applicant filed M.P.1117/93 fer
be-hearing and 1118/93 in DA 557/92 to preduce certain documents.

)
Accerdingly, theﬂé%éﬂfﬁﬁ}tﬁd%b&ﬁafﬁﬁ

tc“gi"ing oppertunity te the learned ceunsel fer the respendent.
During the hearing, he had dealt with the Various releVant paints\‘
which were necessary to be bfmught oeut in his opinion in the
documents produced along with MP 1118/93 vhich was also admitted.
The submissiens madq by the learned counsel én the basis of

the discussien, are snalysed as follows:-
He has submitted the fellewing documents:-

(i) (1985) 2 SCC 648 (Annexure As5)

(ii) Copy of the order in CiVil Appeal Nos.2105-11 of
- 1985 (Annexure A6);

(iii) (1987) 1 SCC 677 (Annexure A7);

(iv) Judgement of this Tribunal in a batch of cases
in 0A 569/90 (Annexure AB8); and v

(V) Judgsment of this Tribunal in OA Ne.1561/92
(Annexure A9),

We haVe already discussed Annexures A5 and A7 judgements

of the Hon'ble Supreme Court slaberately. Hence, these tuo
Annexures nesed not be gone into any further. Annexure A%b
judgement of the Hen'ble Supreme Court is an extension aof
the Annexure AS judgement of the Hon'ble Supreme Court in
Inderpal YadaV's case. It is a Very shert judgement granting
of Special LeaVe Petition without elaborate consideration

of the issue inVolVed. Hare alse, the appallamks vere

y | | .o.co13
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reinstated, that means, re-engaged as per this order and it

giVes qe\clue in regard to interpretation aof thas word ‘'absorption’
as discussed in earlier paragraphs. This Annexure A6 document
does not take us to any cenclusion that the word 'absorption'’
means final absorption and ﬁet re-sngagement as interpretted

by the'learnad counsal for the applicant. As pointed out during
hearing on the MP, Annexure A8 in no way interprets the word
abserptien used in the Hon'ble Suprems Caurt'sé§§ilior judgements.

Hence, this Annexure is not material in this case:and it does not
suppart the applicants in accepting, "their arguments based on tthﬁP”

20. By Annexure A9, the learned counsel fer the applicant
wvanted to bring out that the Railuays themselVes haVe accepted
that casual labourers in the open line junia: to those pro jsct
casual labourers wers #e—engaged. Hence, the case of the
applicants in these OAs sheuld also be Viewued from this angle.
e do net propose té enter inte any fact finding adjudication,
as we haVe already'reserved freedom to Réilways in para 17
abnvg to cahsider the representation of the apﬁlicants for

re-engagement in accordance with 1au.. We ha'e also directed

~ the Railuways to givo personal hearing to the applicants in

the abe’s mentioned OAs if they se desired. Hence, the right
of the applicants'in pursuing the matter is not prahibitad.r
e would like to point out hear that the additimnal documents
now produced along with the MP 1118/93 in no uay help the

Tribunal to interpret the werd absorption in the Hen'ble

Supreme Court's judgement in Inderpal qugﬁ%?ggeg;. Hence
we have to come to the conclusion that our earlier interpretation
'étands geed and there is no need to change the 1nterpretatiun'

given by us earlier. The MPs are dispesed of as above.

7 A QL
( R. RANGARAJAN Lr H) ( N. DHARMADAN)
ADMINISTRATIVE NEI'IBER - JUDICIAL MEMBER

"
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(0A No.557/93)

Annaxure A2

- Annexure A3

Annexure AS

| Apnexure A6

)

Annexure AS

Annexure A6

Annexure A7

Annexures A8

Annexure A9

€xhibit R2

(M.P.No.1118/93 i

AN

(In DA 557/92)

(3]

=

n OA 557/92)
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Copy of letter No.K6/IR/II1/5/90 dated
15.1&19915 . . : .

Representation of the epplicant dated

12.12.90. :
Impugned order dated 14.2.92.

Impugned order dated 21.11.90.

Copy of .the judgement of the Hon'ble
Supfeme- Court in Inderpal YadaV and

others Vs Unien of India cass.

:Cnpy of the judgement in CiVil Appeal

No.2105-11 of 1985 dated 22.4.8S5.

Cepy af'judgemant in Dakshin Railuvay
Eppleyess Union case.

Copy of the judgsment in OA 569788 etc
dated 5.2.93.

Copy of the order dated 17.12.92 in
OA,?561/92. .

Copy of letter dated 5.12.90 of the
Chief Perzsennel Officer, Madras.
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