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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
A ERNAKULAM
0.A. No.  127/89 199 3
" XXX N ' - oot -
DATE OF DECISION __28.6.1990 _ -
K.A.Rauvindran . - Applicant (s)
‘Nr.M.GirijayaLlannan' Advocate for the Applicant (s)
‘ Versus ' ‘
Union ] Respondent (s)
Secretary, M/o Defénce, N.Delhi & 3 others ’
Ms.KB Subhaqam gg, . ACGSQ . ___Advocate for the Respondent (s)
(for R.1-3)
CORAM: .
The Hon'ble Mr. S ,P.Muker ji - Vice Chairman —
| o and
TheHoﬁbb“m-'A.U.Haridasan - vJudicial Member

el o e

Whether Reporters of local papers may be allowed to see the Judgement? 7
To be referred to.the Reporter or not? &

Whether their Lordships wish to see the fair copy of the Judgement? V7

To be circulated to all Benches of the Tribunal? \7 ~ o~

JUDGEMENT . - i

-

(M;:A.U:Haridasan, Judicial Némﬁer)
The'apblicant, K.A.Ravindran, Aircraft Spray ?aiﬂﬁf
(sK) under the sécond respondanﬁ prays thak, he may be
aéclared to be seﬁior’to fﬁe 4th respondent in the cédre of
Aircraft Spray Painter(SK), an&'that the promotion of .the
4th respondent w.e.f. 4.1, 1989 as HS, I'uithouﬁ considériﬁg
may be declared

his case 4\N}dlegal, and for a direction to the respondents

to appoint him in the post of Alrcraft Spray Painter (Hs. II)

.quashing the appointment of the 4th respondent w.e.f. 4.1.89.

The brief &accounts of the facts mentioned in the application

can be stated thus:

b}

in _
2. The applicant having been qualified[@ﬁe,tra@e test

for promotion ‘tp-Rircraft Spray Painter(SK) prior to 17.2.79
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- The 4th respondent who ahtered into the service as a
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was appointed as Aircraft Spray Painter(SK) on 17.2.319

on officiating basis. He officiated in that capacity

~in different spells with breaks and that last spell of

continuous officiation was from 17.3.1981 to 20.8.1982,

WSand_Blaster, while the appiicant uasldfficiating as

-

Aircraft Spray Painter(SK) was qualified in the trade test
for the post only in the year 1982, and the test uas

conduqted under the supervision of the applicént.' But -

the applicant and the 4th respondent, were appointed on.

a regular basis as Aircraft Spray Painter(SK) on 21.8,1982,
inspite of the fact that the applicant had officiated con-.

tinuously in the post of Aircraft Spray_Paintér(SK) for a

f

- considerable length of time, and that he had qualified

himself in the trade test much sarlier. The applicant came
to knou that his name was placed belouw the 4th respondent in
the seniority list. He therefore.submitted a representation

to the second respondent on 10.2.1988. The second respondent

wvidé létter No.CS 2527/5/43 dated 3.3.1988, at Annexurs-A1

informed the applicant that his placement in the seniority

‘list was in terms of the panel drawn up- for the pUrpose,oP

promotion, and that the placement was therefore correct,

~and that his officiation in that post would not count

it

for senioriﬁy,?thoughﬁuould count for increment because

his officiating promotion was occasiocned as the 4th

" respondent had not at that time passed the préscribed
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gualifying test. The applicaﬁt sﬁbmitted‘an appeél

against thes Annexure-ﬂ1‘order to the Chief of Naval

StafP (Annexure-Az) Subsequently,ﬂtheVapplicant and

the 4th respondent quali?ied_iﬁ‘the fﬁxther»trade teét_

for AircrafféSpray Painter (HS.I1) oﬁ the same date.

The applicant thereafter passed the trade tgst for'HS.f

also while the ééh respondent did not'qualify ifa that

test, Uhile so, the sécond respondent has Qide order

dated 4. 1 89 promoted the 4th respondent as Aircraft

Spray Paznter(HS 11) overlooklng the superior claim of
that'

the applicant for the post. Being aggrieved bxézigﬁgtlon

the applicant has filed this application under Section

19 of the Administrative Tribwnals Act.

J. The 4th resﬁondént~though served with ﬁ@ﬁipﬂéicg
did ﬁot‘appeér. fhe rasponaants 1 to ? in their{faply
stafemeht héve contended that the applicant and th other
persons qualified in the trade test conducted for the |
puﬁpase af filling up of two ﬁemporary posts af Airéraft
Spray Painter,created iﬁofdar to mest the increésed work
\ioad of Aircraft Spray Painter inbNavalnAircraft Yara,
tmchin, were appninted'u.e.ﬂ.‘17.2.1979 purely od offi-
ciating basis, thaf the nf?iciating abpo;ntment of the
applicant was continued till 20.8,1982 with intermittent
reversion to the'substantive post, that ;eggla: postsof |
Aircraft Sﬁray Painter(SK) were created only in Aprii, ‘82,
that a Purther qualifying test vas held in 1982 to selact

suitable candidates to fill up 3 peeflanent posts of Aireraft

oy
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Spray Painters, that as ﬁg;'panel p:eparediin'that test
(Annexure-RZ(c), the app@icént was placed at Seriai No.3,
while the 4th respdndent plaéed,at 51.No.2, £hatvthis was
because thev4th respondent being a_semi-ékilled worker

had to be_considgred Pirst'ana the applicant could be
considered“only to the 3rd vacancy‘as no other semi-skilled
berson was available, as the applican£ was only a labourer,
that this was‘dbne according to tﬁe‘éecfuitment Rules,

g,
and that'as,officiation in tempdrary post doeérot count for . L
seniority, the placement of the applicant below the 4th
‘respandent in the seniority list is proper and valid,

 that the promotion of the 4th respondent i$ also in order

since he is senior to ‘the applicant in the seniority list
- of Aircraft Spraylpaiﬁter(SK),\ahd that, therafore, there
is absolutely no merit in the application.

4, - The applicaht has filed a rejoinder in which he

Y

has ﬁontended-that recruitment which gxisted as on 20.8.1982
did not stipulaté that oﬁe shoﬁld hold thé‘post of tradésman
or éemi skilled worker Fér CGﬁsidération‘in‘the skilled post,
that the Annexure-R2(b) being dated 5.1.87 is inapplicaﬁle
and that thié rule has been made applicable by the autho-

'rities 6nly to give undue advantage to the 4th respondent.

S. The respondents 1 to 3 have.filed an additional
reply statement in which it is contended that the Recruit-
ment Rules prior to issue of SRO 27 dated 5.1.87(Annexure-R2(b)
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also contained similar stipulation as in R.2b and they
have produced a copy of the prior Recruitment Rule -

‘(Annexurenﬁz(ﬁ. The resbondents have contended that
being

@ 'the officiation/on provisional basis thodgh would
count for increment%uill not count for seniority in

tefms of Annexure-R2(b), and that, therefore, the appli-

cant's claim is without any basis.

6,  UWe have carefully gone through the pleadings and
the documents produced on either side and have also heard

the arguments of the counssl.

7. Though‘it islcontanded by the;respondénts 1 tq 3
that the applicant uas.trade tgsted along with the 4 th-
respondent in'1982,‘the§applican£ has denied this and
Has averred that ﬁe paséed‘the quéli?ying test in 1979,
and that he did not appear for the same test in 1982
aloné with the 4th réspondent. ‘The léarned counsel for
the 4th':respondent during the-céurse afiargumant on
25.5.9d_sought an adjourn@ent to enable her‘to verify
whether thé épﬁlicént had.unaergoﬁe the qualifying test
in 1982 or not. Ue tﬁe;efore édjourned tﬁe case to
14.6.90., UWhen the matter.cama up for Further argument

the learned Additional Central Government Standing Counsel

conceded that the applicant has passed the qualifying

test in 1979, and that, therefore, he was not required

to undergo the same test in 1982, and that he was placed

e
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in the pansl:for selection in the year 1882 after the

4th respondent and others were trade tested. So the

~admitted pbsition is that the applicant has passed the

qualifying test in the year 1979 and the 4th respondent

has passed the test only in the year 1982, The conten-

tion of the respondents that the test uhich the'applicant
| , . | " only ” _

. passed fn the year 1979, wasg. hel:ﬁ;ﬁf the purpose of

lfilling up the post oﬁ an adﬁoc bas;s and that a :egular
' ) . held

test for the regular post was/for e applicant also in

' ' ~ A, '

. ) ‘ o - + t . p
1982 is found to be not true to the fact. Annexure-R2(a)
is a copy of the result of the trade test held in 10th
July, 1979, The applicant whose name is item Ng.2 in the
list'is shown as qualified and in paragraph 2 of this

result it is seen recorded as follous:

"It is requested that the above results
be brought to the notice of the indi-

. viduals concerned and suitable entries
made in their service documents."

This shous that tﬂe aﬁplicant has quali?ied‘id the
departmeqﬁal promdti0n test to the post of Spray Pairter
ih 1979, It is also an admi;téd>c;se thatAthe.applicéﬁt
:Qaslofficiating in the post of Aircraft Spray Paiﬁter(SKj
from 17.2.79 till 20.8.1982 with intermitteﬁt breaksvand
that.the laét Speil of officiation was continuous from
17.3.81 to 20.8.82. The applicant and the 4th respondent
were both appointed on regular basis as Aircraft Spray |
Painter (SK) Q.e.f..21.8;1982. ‘The case 6fithe respondents
is that iﬁ 1979 the posts uwere created only on a temporary

e /-
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basis and”that it was only in the yeag April, 1982 that
the permanent posts were sanctioned. 5o it is evident

that .even after tha-permanent posts were sanctioned in
. 20th

Apfi;, 1982, iill[ﬁtgyéf, 1982 'fhe applicant has offi-
ciated in that péfmanent post. The respondents justify

the élacemeﬁt of the 4th réspondent above the applicant

in the panel preparsd by the Déparfﬁental Promotion

Committee on 12th August, 1982, Annexure-R2(c) on the

ground that according go the Récruitment‘Rules, Rnnéxuré
R2(b) for promotion fo the pdst of Aircraft Séray'Painter(SKL
Pirst semi-skilled labourarg with 3 years service in the
.grade who has passedvthe deéartmental qualifying taest

“had to_be‘coﬁsidered,and that unskilled labaufefs with

4 years service in the gréde and‘v a{ pass ih the quali-
'fying test could be CQﬁsidered ohly in the absence af |

" qualified semi—skilled 1abou;ers. The case of the res-
pondénta is that the 4tﬁ respondent was a semi-skilled
labuurer; sq'he was conéidered first and‘the applicant

being a person holding an unskilled bost~in the substan-.
tive_capacity could be considered only later. This
Recruitment Rule, Annexure-R2(b) is dated 5th Jan,'87.

The applicant and the 4th respondent were p?omdted on
21.8;'82; So obviously the pfdvisibhs of these Rac;ﬂitment‘

‘Rules cannot apply to the appointment of the applicant and

~N

the 4th respondent. UWhen this was pointed out in the

re joinder filed by the applicant the respondents have

.es8/=
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contehded.that prior to the issue of Annexure—RZ(b)f
Récruitﬁent Ruleélthe Aircréft Spréy»PéintertSK) post
pas‘désignated as Airc#aft Spray Péintar; Grade-II:
that the Recruitment Rules for this post was promulgated
on Gth ﬁecember,'8G, thaf as per this.rule, copy ;F
which is at Rnnexd:e-éz(f),'the posﬁ of Aircraft Spra;
Painter was to be filled from Mechanic-C/Tradeéman Group-C
with one year seryicé in. the grade, failing that labdurer(SK)
in the aay scale R8.21UQ290f(present semi-skilled labourer
with 3.yaars’sarvice in &hevg:ade, failing uﬁich unskilled .
1aboﬁrer with 4 years éérvice'in fhe grade subject to tﬁé

- passing of departmentai test). Thereforé, even acdording

to the Recruitment Rules which stood prior to Annexure-RZ(bz
accgsding,to the respoﬁdents the Uﬂskjllgd labpuréfé can

' be considered only if there uas no semi-skilled labourers:

: . 3 according tg
available, and that,.’ therefore, even /- the/old Recruitment

Rules, fha placement of the'apﬁliCant below tﬁe 4th res- -,
pondent.is justified. Annexure-éz(f) ig‘é copy of the
Recruitment Rules, SRO 361 dated 6.12.80(51‘4) as amended
vidé SROceeesedatBdescesese(Sleceeeesl)e Sihca the daté 
of the améndment is seen lefﬁ blank iﬁ Annéxuré—Ré(F).
it is not possible to conclude froh Rz(f) that on 21st
August, '82 the“Recruitment Rules were as‘in Anne#ure-RZ(F),
understand :
because we are not in a pDSltan to %)/uhether the Col 10
relating to the grades ?rom which the prémotiun/trans?e:
to be made has beén améﬁded szsaduaﬁt to that date and
whether thg stipulation aéainst this column in '82 was

S
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as is seen in Annaxure-RZ(f). Therefore, the respondents
héve not beén successful in estéhlishing that as per the
Recruitment Rules in force in August, '82 unskilled

| labourer could be considered only in the absence of thg
qualified semi-ski}led labourer., Even if there was such
a stipulation in Fo:ce'qhile the pérmanent post was created
admittedly in April, 1982 and as the applicant has been
officiating in.%hevtemporary pasf from 1979 itself, the

~ &

applicant should have been appointed to that post on a
regular basis first, becadse the applicant was qualified
to hold the post and was élready OPPiciatinéZihat post,
The peried.of‘ﬁis officiation evah according tq the res-
pondents-uould éount ?br_fhe pur@ose of increment. The
applica;t‘uas appointed on adhoc basis tq ﬁhe post on
Aircraft Spray Painter(sK) in '79 only after being quéli—
fied in the departmental promotion test in which all the
eligible persons were admitted., That Qas the reéson why
he was not required to undergo the promotion test in the
year_'BZ;'Thé question of the 4th respondent being considered
for promotion to the poét of Aircraft Spray Painter(SK), araose

, gﬁa‘only after he got himself qualifiéd in the'test in the
year ;82. The regularisatiﬁﬁ of the apﬁlicant in the post
.of Aircraft Sﬁrag Painter, Grade-II thch he was holding

continuously should not have been put off  till the 4th

respondent got himself qualified later. Further to prépara
. _

oo;10/-
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August > o
~the panel in/'82 #ndinclusign of ‘a. person who passed
W, ' ) } . .
the qualifying examination in '79 below the 4th raspon-

dent who got qualified in the year 1982 is also wrong

and unscientific. The Supreme Court has in a gatena of

L

decisions held that adhoc appointment followed by regu-
larisation in service would count for seniority. In

Delhi‘Uater Supply and Sewvage:, - Disposal Committee VUs.

_ (AIR 1989 SC 278)
R.K.Kashyap and others,[@? Supreme Court has after
. ) Ry \ \

discussing the case law on the point observed as follows:

"So much as regards to general principle
governing seniority in service jurispru-
dence. There is, however, one ather im-
portant and fundamental principle which
should not be forgotten in any case, The
principle of counting service in favour

of one should not be violative_oF equélity
of ‘opportunity enshrined in Arts. 14 and
16 of the Constitution, If adhoc appoint-

ment or temporary appointment is made

without considering the claims of seniors

in _the cadre the service rendered in such

appointment should not be counted for

seniority in the cadre. The length of

service in adhoc appointment or stop=gap

_arrangement made in the exigencies of

service without considering the claims of

all the eligible and suitable persons in

the cadre ought not be recknonsd for the

purpose of determining the seniority in the

promotienal cadre. To give the benefit of

such service to a favoured few would be

contrary to the equality of opportunity

* enshrined in Arts.14 and 16 of the Consti-
tution. But if the claims of all sligiblse
candidates were considered at the time of

adhoc _appointments and such appointments
continued uninterruptedly. till the regu-

larisation of services by the Departmental

Promotion Committee or the Public Service

00011/">
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Commission there is no reason to exclude

such service for determining the seniority

0f course, if any étatutory rule or exg-—

cutive order provides to the contrary, the

rule or order will have supremacy. In the
absence of any rule or order the length of
service should be the basis to determine

~ the seniority." (Emphasis Supplied)

Here in this case it is an agmitted casé of the teépondents”
that all the persons eligible hava been considered while

the applicant uas appoinﬁed as AircraftHSpréyiﬁaintef on
adhoc basis becauss all those who-uerg eligible were allowed
to participate in the trads tesﬁ and the appiicant and the
ophers who came out-succassful alone wvers appointed on'
adhoc basis.‘-The adhoc appointment madé 0n 17.2.'79 con-
tinued. only for 42 days and the applicaent was Purther

S )
appointed on adhoc basis in

the same manner mith'intermi—
ttent breaks, but the last épell of officiation from
17.3.81Ac;ﬁtiqued upto 20.8.!82'f0r,522 days; Théra is
no raason-uhy‘this period of adhocvéffiqigtion should be
exciUded in the case BP the appliCant Forithe purpose of
seniority. In view aof tﬁe dictum laid down iﬁ AIﬁ 1989

SC 278, the appi;cant'is entitled to have his aghag

périod of continuous officiation as’adhoc.appﬁintee in

the post of Aircraft Spray Painter(SK) to be counted for.
sehiortty‘also. qun otherwuise since the regular vacancies
were available from April, '82 anuards and és_tha applicant
who was Pﬁlly’qualifiéd was officiatingzghat post, the
actioh of the‘Departméntal Promotion GCommittee in placing
the_applicant below the 4th requndent who acquifed'fhe

00012/" )
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bqualification only in '32 is against the norms of equity,
‘fairplay and service jurisprudence. The 4th respondent
happenad to be promoted on 4.1.'89 to the post of Aircraft .
Spray Painter(HS.II) solely on the ground that he was
consideréd to be senior on the basis of thevhrong placeheﬁt
ih the,senior;ty list. In vieuvo? what is statéd suéfa,
the applicant'should be placed above the 4£h,respoﬁdent
.and therefdre dn 4.5.89 wvhen the_ppst of Aircraft Spray -
Painter (HS?II).aIOSE, the appiidaﬁt should have been

considered first for promotion,

a. In the conspectus of facts and ciréumstances
discussed, we allow the application and declare that the
applicant is senior to the 4th respondent'in the cadre of

Airbraft~Spray.Painter(SK) and quash the appointment of
| o | (Hod)
the 4th respondent as Aircraft Spray Painter on 4.4.89,

\

since it is illegal, :timasmuCh as the legitimate right
of the apblicant has been overlocked and direct the res-

pondents to consider the applicant for promotion as

(Hsﬁ'/ ‘

Aircraft Spray Painter w.elf. 4.1.89 in thel"vacancy and
A N : |

to promote him if he is otherwise suitable. Action in
the above lines should ba completed within a period of
one month from the date of communication of this order.
There is nd f R .
. . Ssc’)c’;v\
2 | 0y 6-1° ¢

" (A.V.HARIDASAN) ‘ | (S .P.MUKERII)
JUDICIAL MEMBER VICE CHAIRMAN

order as . to costs.

28,6.1990



