FINAL ORDER

CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

DATED SIXTEENTH DAY OF MARCH ONE THOUSAND
NINE HUNDRED AND EIGHTY NINE

PRESENT

HON'BLE SHRI G. SREEDHARAN NATR, JUDICIAL MEMBER
“

HON 'BLE SHRI N. ¥. KRISHNAN, ADMINISTRATIVE MEﬁBER

0.A. No. 126/87

1. K. é. Joseph

2. P. Krishnan Nair and

‘3. V. Narayanan Thampi _ Appiicants
Vs,

1. Union of .India represented-py
' Secretary to Government, Ministry of
Communlcatlon, New Delhi

2, The Director General Posts: & Telegrcphs ,
New Delhi. -

3. The-General-Manager, Telecommunications
. Kerala Circle, Trivandrum and

4, The Dlutrlct Manager Telephones,
Trivandrum , Respondents

M/se Me R Rajendrén Nair, Mary Isabella, Counsel for

P.V. Asha & X.S. Ajayagosh applicants
Mr. P, V. Madhavan Nambiar, SCGSC ' Counsel for
© respondents
OQORDER ’

’

Hon'le Shri G. Sreedharan Hair

' The applicants were Technicians in the Telephone
.Department. While so, the first applicant éppeared for
the competitive Examination for promotion as Phone

Inspector. He also participated in the ®:xamination for
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promoticn as Junior Engineer. He was successful in
bofh. First he underwent the training for Phone Inspectors
and after that he took the training for Junior Engineers.
Affer that training was also over, he was appointéd as
Phone Inspector with effect from 13.12,1976. The
apélicants.z & 3 passed the Competdétive Examination for
promofion as Phone Inspector and weefe deputed for training.

ft is alleged by them that on completion of ten years of
-

service as Technician, they were entitled to be promoted

as Selection Gradevéechnicians on the basis of senioritye
Ac,c,o-r&éuz 8- o

cum=-£fitnesse. It-is—aé&egeé—by‘them ti=® they were entitled
to be promoted to the higher grade with effect from 16.11.75
when their juniors were promoted .with retrospective effect.
Since the request in that respect was not agreed to, the
applicanté have filed thisAapplication praying to Quash

the ordér.bywhich their‘request was rejected as wéll as

to direct the respondents to promote them as higher grade
Technicians with effect from the date of promotion of

their juniors and grant them consequential benefits.

It is urged that as the applicahts were having lien in

the cadre of Techﬁicians on the date when their juniors
- were promoted, they should have been promoted to the

higher grade. It is‘also pointed out that non promotion .
has resulted in permanent reduction in‘pay compared to

 their juniors. It is also alleged that it is highly

discriminatory and arbitrary and can be rectified only
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by granting notional promotion to the applicants with

~effect from the date of promotion of their juniors.

2. In the reply filed by the respondents, it is
stated that an essential éOnéition-for promotion to

higher grade on completion of 10'years of service is

~that, the employee should actually be working as

i

Technician and as such, Technicians undergoing training

for promotion as Phone Inspector, etc. and those

promoted to those cadres are not eligible. It is
pointed out that when the vacancies arose in the higher.
grade of Technicians, the applicants have proceeded for

the Phone Inspectors’Training Course ‘and hence they could

‘not be promoted to the higher grade. It is contended
that from the commencement of the training, they severed
£Heir connection§ with the cadre of Technicians. It is

further stated that the applicants themselves have

furniéﬁéd declarations, when they were deputed fo;
training, relinguishing promotion in the parent cadre.
3. What isbth; effect of.paSsing a Departmental
Competitive Exaﬁinétion for promotion to a higher cadre?
Does a civil servaﬁt who passes such Examination and
undergoes the prescribed training lojse. £ his rights
in the post held by him even before he is appointed in
the higher cadre? Thesé questions of importance have’

bosed |
been paweed in the application.

Y

'Q/'



. -4 -

4e A Government servant holding substantially a
permanent post retains a lien on that post while
perfbfming the duties of that post. It is so provided
in clause (a) of FR 13. In view of sub clause (i) of
clause (b) of sub rule (6) of FR 9, a Government
servant is to be treated as on duty during a‘course of
instruction&:or traihing in India. The applicants
were having their lien on the post-of Technician, when
in view of the passing of the Departmental Competitive
Examination, they were deputed for training for
appoinﬁment as Junior Engineer in the case of the first
‘ 122]
applicant,and(?hone Inspector in the case of the
‘applicants‘z & 3. While undergoing such training,
vacanqies’arOSe in the post of Higher Grade Technicians,
Jgad’whiéh_haﬁ;tdabe filled up on' the basis. of seniority
cum fitness from amongst'ghe Technicians, and admittedly
tﬁe juniors to the applicants secured such promotion,
Ehe denial of promotion to the applicants was on the’
short grouhd that they were undergoing training for
another,higher post. It is‘not in dispute that while
undergoing such training, the lien of the applicants
in the post of Technician was continuing, and they
weré allowed only the pay in the gréde of Technicianse.
In view of ER 12 A, tﬁe Government servant who holds

substantive appointment to a permanent post, acguires

a lien on that post, and only by the acquisition of
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Such lien, he will cease to hold the lien meowisienally

acquired on any other post. As such, before substantive
appointment to the post of Junior Engineer or Phone
Inspector, the applicants continued to hold lien in the
post Qf Techniciane. It is seen from the records that the
applicants were confirmed as Phone InSpecﬁors only.with

effect from 1.3.1979 in the case of the first applicant

and 1.3.1977 in the case of the others. As such, the

applicants were only holding the post of Technicians, and
their lien was only agaihst such posts, when the vacancy
arose in the cadre of Higher Grade Technicians. Since
they had.reﬁéered the prescrib@d qualifiyé7§ervice of
ten Years, when their juniors were promoted to that post,

\

the denial of promotion to the applicants on the mere

. . i
ground that they were undergoing training for some other

post, cannot be sustained.

"Se The -counsel for the applicants invited our attention

to Ministry of Finance 0O.M. dated 14.3.1978, copy of which
is at Annexure-l1, which lays down that a Government
servant while undergoing training or instructions in India

and treated as on duty under clause (b) of sub rule (6)

of FR 9, can be promoted to the next higher grade during

such training orlinstruction if he is otherwise entitled
to such promotion with effect from the date he would have
been so promoted had he not proceeded on training, in

case he has been approved fenpromotion +& hext higher

eeb
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grade and &£ his seniors except those ﬁound unfit have

been promoted to that grade. It further provides that
be may also be allowed to draw such officiating pay in
ihe nekt higher grade which he woulé have drawn from
time to;time had he_been on duty other ' than auty under
,félausé}(b);of sub rule (6) of fR 9. It appears that
wﬁen this O.M. was brqught to the notice of the respondents
‘the benefit under the same was not extended to the
"applicants on the ground that ithas only prospective
effect. We are unable to accept the stand taken up by
ﬁhe reépondents, What is indicated in the O.M. is only

' what is the right thing to be done in,§u°h cases. Hence,
| merely bgcause_the claim of the applicants related to an
earlier period, so long as it haﬁ\ not&djudicated upon
the principle enunciated had to be.applied and the
benefit extended to the applicants.

’6. It was uréed by counsel for the applicants that the
denial of promotion to the post of Higher Grade Technician
is violative of the "Equality"” élause enshrined in the

' Constitution of India. We agree with the submission.

The appliéants have demonstrated with respect to the
‘relevant figures as to ﬁow while they were undergoing
training and only drawing the pay of Technician, their
juniors who were promoted to the cadre of High Grade

Technicians were drwing higher emoluments. The denjial

P
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of the benefit to the applicants, solely on account of
their coming out successfull\ in a Compétitive
Examination for another Higﬁer poSst ana undergoing the
traininé forvthat post canndt be hphéid, fbr,until the
applicanté are appointed to the other post for which
they gualified themselves, they are only in the cadre
of Tecﬁn&cians, and fhe denial of what is due to them
in that capacity, in such circumstanées, is unféir and
illegal. By the mere passing of the Competitive
Exaﬁination, the applicants do not seVQribtheir
conneétions with the cadre of Technicians,and so long
as that tie and involvement are there, their juﬁiors
cannot steal a march over them by the fortuitous
circumstance§ of not participating in the Coﬁpetitive
Examination or.not being successfgl therein.

7. Counsel fbr respbndents blacéd reliance on the
declaration stated to have been given by the applicants
giving up claimvfor promotion in the parent cadre.

We are of Fhe view tha£'the obtaining of such declaration
, 590\'(6\;.-.‘\«, Wa .

- will not stand in the way ofoight that is available
to the applicants in law.

8._ In the result, we dJuash the orders datea 19.2.86
(Annexure-6) and 12.5.1986 (Annexure;7) and direct the
respondents td notionally promote the appliéants as
Higher Grade Technicians with effect from the date of

promotion of their immediate juniors and to grant them

o8
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consequential benefits including fixation of pay and

‘payment of arrears. This order shall be complied with

by the respondents within a period of two months from

(.Q”/W }%
(N» V. Krishnan)

Administrative Member
16.3.89

kmn

the date of receipt of a copy of the same.

(G. Sréedharar"i\ Nair):

Judicial Member
163489
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