IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No. 120 1
TR 199

s -3-\13592
DATE OF DECISION 26

Smt. P,V, Vasanthakumari Applicant (€)

Shri C.T. Ravikumar ,
_ - Advocate for the Applicant (X)

Versus

Un}on of India -Respondent (s)

Shri N.N. Sugunapalan, SCGSC Advocate for the Respondent (s)Z*

. g L
CORAM : ' ~ -
The Hon'ble M. N.V. Krishnan - Administrative Membher
and ' ‘
The Hon'ble Mr. A.V. Haridasan - Judicial Member
1. Whether Reporters of ‘local papers may, be allowed to see the Judgement? f?
2. To be referred to the Reporter or not ? J
3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. To be circulated to all Benches of the Tribunal ?

JUDGEMENT
( Hon'ble Shri A.V. Haridasan, Judicial Member )

The grievance of the applicant is that though she has
been continuously working as Typist on daily wages under the
Depértment of Electricity, UT of Lakshadueep from 15.12.1982
énuards, she has neither been regularised in service nor is
being paid salary at the rate applicable to a regular Typist. The
case of ﬁhe applicant can be b¥iefly stated thus: The aﬁpl}cant
who has passed the SS;C examination and typéwriting Lower in
English being successful in an intervieu, uas‘appointed as a
Typist on daily wages @ Rs.8/- by order dated 14.12.82 of the 3rd

respondent (Annexure-II). It was mentioned in the above order
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, would be . .
that the appointment mﬁ&[on daily wages until further orders.
While she was continuously uorkihg for six days a week, at her
request by order dated 10.7.1987 of the third respondent, she’
was trans?efred and permitted to attend the‘Cochin office until
further orders. While working at Cochin, she made an application
for matermity. leave on 5.7.1979land the permission being granted
by ,
on 10.7.1989 [endorsement on the leave application itself, she
entered on maternity leave. After availing the maternity leavs,
the applicant submitted an application on 24.11.1989 along with
medical certificate of fitness fpr_parmission to rejoin duty.
As there was no response to this application, she made another
representation on 12.12.1989 to the 4th respondent. On that
\ ‘ 4
day the applicant was informed by ths 4th respondent that her
~application dated 24.11.1989 was referred to the third respondent
as his concurrence was necessary for her re-engagement. There-
after, she was sefved with an office memorandum dated 26.12.1989
| " by which ' ,
at Annexura—UIII,[sha wags directed to report for duty with nece-
ssary medical fitness certificate informing her that she wguld be
engaged for a minimum of 30 days or till the pending work was
over whichever was earlier at the approved rate of Rs.24.75 per
day. The applicant rejoined duty and it was while continuing in
servica.:ri&é.:that this application has been filed. Her grievance
is that while she was made to work for six days of work till she
went on maternity leave, she was being given work onlyLS days @

yeak aftef'rejoining duty as per Annexure-VIII order and that

"inspite of the Pact that she has been doing the same work as a
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regular Typist and:inspite of the fact that there,waﬁéiclear
vacancy ;P Typist in the Department, after extracting work from
her for as long a period as B years with only'artificial break,
she is still being~£reéted-as a casual Typist withﬁut parity of
wages with regular Typismlﬁf the Department and without absorbing
her reguiarly in the Department im a post. The applicant submits
that this aﬁtion on the part of the Adminiétrati;n is violative
ﬁf.Articleé.14, 16 and 39 of the Constitution of India. As fha‘
applicaht has been doing the very same work asbé‘regular Typist
contipuously From.1982 dnuafdé with only artificial breaks, the
applicaht claims that anbbservéd by the Hon'ble Supreme Court
in sayeral rulings, she is entitled to bevabsorbedviﬁ a post of
Typist with e??ecg'Prom the date of her initial engagement and
. to be paid salary with the benefit of yearly increments. The
applicant has thére?ore filed this application under Secti0n 19}
cf the AT Act praylngthat the respondents may be dlrected to
regularlse the se:v;ces of the appllcant in the post of Typlst
in the Department Prom the date of her intial appointment
&éﬂ@iﬁﬁ@?iiﬁeaﬁ deliberate breaks in service created by the
respondentg,égdyﬁm&g@ahé; in a regular pay scalé as that of a
‘ regular'Typist and to pay ?;lher the arrears of differsnce in

- , _
salary from the date of her initial appointment,

2. '~ The respondents in the reply statement‘have contended
that the applicant was engaged as a casual labour Typist on
daily wages as a stop-gap arrangement for clearimg of arrears of

work, that she was permitted to work in Cochin offics only on
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her request to enable her to seek employment elseghere and that
as reguiar recruitment to the post of Typist can be done only
either by éppuintment of'the local people or on the basis of
deputation as per the extant rﬁles; the appiicant is not entitled
to ge regularised in the post of Clerk-cum~-Typist as prayed for
by her. It has also been contendéd that as the duties of casual
labour Typist is not equal £n reéponsibilities as those of
regﬁlar»typists; the applicant is not entitled to parity of

wages with the regular Typists of the Department. The respondents

pray that the application may, therefore, be dismissed.

3. The applicant has fPiled a rejoinder in which she had
contended that the caserf the respondents that she was engaged
‘as a stop-gap arrangement to clear Qp the arrears aﬁd that she
was not gran%éd leave are not true to facts and that if the
records available with the respondents are produced, it would

be seen that these conténtions are false.

L}

4. Ue have heard the arguments of the counsel on either

side and have alse carefully perused the pleadings and documents
produced. That the applicéﬁt, being sponsored by the Employment
Exchange and having selected by an interview.board, was appointed
temporarily as a Typist on daily wages by the fhird respondent

on 15'12f1982 afe facts not disputed and borne out by Anneiure I.
The details of attendance éhoun in Annexure R2 establish that
the:applicént has been‘continuously working till 10.7.1987

in the office of the 4th respondent and from 16.7.1987 to
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10.7.1989 at Cochin office. Thaﬁgh the reépondents have contended
that no maternity leavg as such was granted.to the applicént,
the Pac£ that she was later engaged for duty on production of

a fitness ﬁertificata is sﬁfficient procf to show that her
absence was not unauthorised. So, from the admitted pleadings -
vand the:evidence on record, it is evidént'thaf right from
15.12.1882, thé épplicanthasAbégﬁ continuouslj'wurking under
the respondents on daily uages for six days a Qeek and that
thereafter, on fe-engagement, she was required,to work 5 days
a week Prom 26.12.1989. Ths case of the applicant is that
though she hés been discharginé»fhe duties of a Typist,

‘she was being‘paid wages at the daily rate qP.Rs.6/~ for some
period and at the rate of.Rs.24.75 from 26.12.1989 and thét

this is inm violatiun‘of Articles 14,_16 & 39 of the Constitution
of India. _The réspondents in theirvreplystatgment have
contended that the duties and responsibilifies discharged
by‘the applicgnt as a Casuai Typist were not equal tq<thét

of'a reguiar typist. The averment‘ih,paragraph J of the reply
statement itself would show that this cdntentién has no force.
It is uﬁrthuhile to extract vhat is stated.in‘the reply
statement régérdiné the nature ofbduties per formed by the

applicant.

"It is true that Smt..P.U, Vasanthakumari was
temporarily engaged as Typist as casual labourer
on daily wage basis in the Elegtricity Division
Office vide office order F.No.3/12/82-Estt/2269

4
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dated 14.12.1982 (Annexure-II) of 0.A. She was
engaged with effect from 15.12.82. There was
- no post of Typist in the Electrical Division Office,
Kavaratti during that time, hence she was engaged
on daily wage basis as a casual labourer till
regular Typist is posted and as a stop gap arrangement."

As the applicant has been.unrkihg as a Typist_énd as the
réspondents have not made it clear in what manner the duties

and responsibilities of a regular Typist are different from

’

the duties and responsibilities discharged by the épplicant\as
‘a Typist on aaily wvages, we are not inclined to acgept the
case of the respondents that the applicagt is not ehtitied\to
parity in paywiﬁ\fhe regular Typiéf or LOC-cum-Typist of the
Department. But'%or the artificial breéaks and the period-
during which the applicant was kept éut of engagement, the
appiicant has been continuously working as a Typist uﬁder tﬁe
reépondents Prom'tﬁe yéar 1982 onwards. UWe do not find any
jhstificatinn to deny the applicant wages at the rate which
the regular Typist of the Department are béihg paid. In
Jéipai and oﬁhers ys; State of Haryana‘and others, AIR 1988

SC 1504, the Hon'ble Supreme Court observed as follows:-

"Article 39(d) contained in Part IV of the
Constitution ordains the State to direct

tts policy towards securing equal pay for’
equal work for both men and women. Though
Article 39 is included in the Chapter of
Directive Principles of State Policy, but

it is [ fundamental in nature. The purpose

of the Article is to fix certain social and
economic goals for avoiding any discrimina-
tion amongst the people doing similar work

in matters relating to pay. The doctrine of
equal pay for equal work has been implemen-
ted by this Court in Randhir Singh Vs. Union
of India, (1982) 3 SCR 298: (AIR 1982 SC 879),
Dhiren Chamoli vs. State of UP (1986) 1 SCC
637 and Surinder Singh vs. Engineer-in-Chief,
CPWD, (1986) 1 SCC 639: (AIR 1986 SC 584). '
In view of these authorities, it is too late
in the day to discegard the doctrine of equal
pay for equal work on the ground of one

'.oo’oooo-ono7 '



employment being temporary and the other being

permanent in nature. A temporary or casual .

employee performing the same duties and functions

is entitled to the same pay as paid to a per-

manent employee."
As we have no doubt in our minds that the applicant had been
discharging the same duties as that of a regular Typist, we
are of the vieu that the applicant is entitled to be paid
wages at least at the minimum of the scale of LD Clerk-cum-

" Typist in the Department of Electricity, UT of Lakshadweep

at least from the date of filing of - this application.

5. The appl&cant has prayed that the respondents‘may be
directed to regularise her services with effect from her

date of initial engagement on a casual basis. Accorﬁing to
thé respondents, as the,Goverpment of India has in the ordef
dated 3.7.75 at Anne;ure R-3 prohibited regular and permanent
appointment of outsiders, it is not possible for the Administ-
ration to'régularise the applicant as a Typist or LD Clefk—
cum-Typist in the Electricity Deparﬁment. Iit is also conten-
ded that the Government of India-haé‘ih a letter dated
25.10.99 at Annexure R-4 made it clear that reqularisation ﬁf
0u£siders in-the servicevués nﬁt permitted. According to the
respondents as there aréllarge number of local candidates
available for appointment as LD’Glerk-cum-Typist a;d as tﬁe
method of recruitment as per the recruitment rules in force is
by conducting-the test as prascribéd‘by the Administration from
time to time, it is not possible to reéularise the services of

the applicant, who has been engaged purely on a casual basis
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as.a stop-gap arrangeménﬂ. We are not at all impreséed gith

this argument. The very fact that ﬁhe services af tbe applicant
was continuous from the year 1982 onuards shows that the engagement
of the applicant Qas not a stop-gap arrangement. If several

local people were availabie, the Administration could Have engaged
anyone of them. Having utilised the services of the applicant‘

for a very lQng time, it is.udjust and immoral to contend that
kﬁm@snou local people are évailable and thét the épplicahtfs
‘services cénnot be regulariséd. The Hon'ble Supreme Cﬁuft haé

in a catena of decisions depfeqated the action of the Government

in keeping casual employees without regularising their services

-

for unduly long period and refusito take them on regular rolls.

t

In Bhaguati Prasad vs. Delhi State Mineral Development Corporation,

(1990) 1 LL] 320, the Hon'ble Supreme Court has held as follouws:-

"The main controversy centres round: the guestion
whether some petitioners are possessed of the
requisite qualifications to hold the posts so as
to entitle them to be confirmed in the respective
pasts held by them. The indisputable facts are
that the petitiomers were appointed between the
period 1983 and 1986 and eversince, they have
been working and have gained sufficient experience
in the actual discharge of duties attached to ‘<
the posts held by them. Practical experience
would aluays aid the person to effectively dis-
charge the duties &nd is a sure guide to assess
the suitability. The initial minimum educational
qualification prescribed for the different posts
is undoubtedly a factor to be reckooed with, but
it is so at the time of the initial entry into
the service. Once the appointments were made as
daily rated workers and they uwere allowed to work
for a considerable length of time, it would be
hard and harsh to deny them the confirmation in
the respective posts on the ground that they lack
the prescribed educational qualifications. In~
our view, three years' experience, ignoring
artificial break in service for short period/
periods created by the respondent, in the circum-
stances, would be sufficient for confirmation. If
there is a gap of more than three months betueen
the period of termination and re-appointment
that period may be excluded in the computation
of three years period. Since the petitioners
before us satisfy the regquirement of three years'
service as calculated above, we direct that 40
of the seniormost workmen should be regularised
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with immediate effect and the remaining 118 petitioners
should be regularised in a phased manner, before April 1,
1991 and promoted to the next higher post-according to
the standing orders. All the petitioners are entitled

to equal pay at par with the persons appointed on
regular basis to the similar post or discharge similar
dutieg, and are entitled to the scale of pay and all .
allowances revised from time to time for the said posts."

In Daily Rated Casual Labour Employed under P & T Department
through Bhartiya Dak Tar Mazdoor Manch vs..Union of Indié‘and

others, (1988) 1 SCC 122, the Hon'ble Supreme Court has observed

as follnﬁs:-

"If a person does not have the feeling that he belongs.
to an organisation engaged in production he will not
put forward his best effort to produce more. That
sence of belonging arises only when he feels that he
will not be turned out of employment the next day at
the wuhim of the management. It is for this reason it
is being repeatedly observed by those who are in
charge of economic affairs of the countries in diffe-
rent parts of the world that as far as possible
security of work should be assured to the employees
so that they may contribute to the maximisation of
production. It is again for this reason that manage-
ment and the governmental agencies in particular
should not allow workers to remain as casual labourers
or temporary employees for an unreascnable long
period of time. Uhere is any justification to keep
persons as casual labourers for years as is being
done in the Posts and Telegraphs Department? Is
it for paying them louer wages? Then it amounts to
exploitation of labour. Is it because you do not
know that there is enough work for the workers? It
cannot be so because there is so much of development
to be carried out in the communications department
that you need more workers., The employees belonging
to skilled, semi-skilled and unskilled classes can
be shifted from ocne department to another even if
there is no work to be done in a given place. Admi-
nistrators should realise that if any worker remains
idle on any day, the country loses the wealth that
he would have produced during that day. Our wage
structure is such that a worker is aluays paid less
that what he produces. So why allou people to
remain idle? Anyuway, they have got to be fed and
clothed.”

Here it is evident that there is work for a Typist in thé

Department of the réspondehts. It is évident from the fPact
that the applicant vas bEinb put to work as a Typist for all
these long years though on a casual basis. This is a clear

indication of the fact that there is éufficient scope for
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employment of a regular Typist in the Department. The instruc-
tions contained in the letter of the Government of India at
AnnexureIiI and IV that outsiders ;hould not be appbfnted on

a regular basis and that their engagement should be for specific
period renewed periodically as per requirement and téat regular
vacancies shaﬁlﬂ'be filled either by the isléﬁders or by deputa-
tion of mainlanders cannot be.held out as a'reasoh‘?or turning -
doun the claim of the applicant for regularisation in a pOst_
because the Administration has'extracted’ﬁork from the applicant
for a long akperiod as seven years paying much lower wages

than a r;gular Typist. The ;pplicant has alleged that out of
the gradation list of casual'labourérs several persons junior
had been absorbed.in regular service. This has not been speci-
Ficaliy cdntrcverted in fhe reply though the respondents have
contended that bobody was absorbed as office stafP; If posts
of_?iéld staff in Grouva'& C can be filled by absorbing of
casual labourers,there is no justification for not adopting

the same yérdstiek for office staff like fypists.l Therefore,

we are of the view that in the interest of justice, the
respondents have toAb? directed to regularise the services of
the applicant in the post of Typist of Lower Division_Clerk~.
Cum-Typist in the next érising vacancf, and that till such date
she is regularly.absorbéd, she should be continued in césual
employment paying her wages applicable to the Typist or LD Clerk-

cum-Typist (regular).

6. In the conspectus of facts and'circuhstances, the applica-

tion is allowed in part. Thé\requndents are directed to absorb
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the applicant in the regular service as a Typist or LD Clerk-
cum-Typist in the next arising vacancy; The applicant should
be continued in service as a casual typist paying her wages

at the minimum of the scale of Tyﬁist or LOC-cum—Typist‘till
she is absorbed in a regulér post. The difference in wages

aé the above said rate ana the wages paid to the applicant from
the date of this application should also be draun and disbursed
to the applicant.within a period of two months.From the date

. 0f communication of this order.

rder as to costs. \9//}%]8/1/ .

. . . g}lqﬂ—f’/‘
( A.V. HARIDASAN ) éLL’ s ( N.V. KRISHNAN )

JUDICIAL MEMBER ADMINISTRATIVE MEMBER
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The legrned counsel for the petitioner states
that the CP(C) can be closed as the order of the Tribunal
Accordingly the CCP is closed

<)
~ (SP Mukerji)
vV.C.

has been complied with,
and notice discCharged.

(AV Haridasan)

J‘M. 2. 11 .92



