
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
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O.A. No. 	117 	 1990 
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DATE OF DECISION_ 	-: 

N.B.Radhakrishnan Nair & 	Applicant (s) 

12 others 

N/s K Balakrihnn JL 	 Advocate for the Applicant (s) 

PK Ravjkrighnaj 

The Chief cngiaeer, 	 Respondent (s) 

Military Engineering Service, 
South West Zone, Naval Base, Cochin-4 .& 4 others 
J ± AAbulHassan, ACGSC 	Advocate for the Respondent (s) 

CORAM 	 Mis. CV Radhakrishnan & 
K Radhamani. Amma(t'or R.4&6) 

The Hon'ble Mr. 	S .P.Nukerji 	- 	Vice Chairman 

and 
The HonbleMr. 	A.J.Harjdasan 	- 	Judicial Member 

Whether Reporters of local papers may be allowed to see the Judgement? 
/.10 

To be referred to the Reporter or not? 
NO  

Whether their Lordships wish to see the fair copy of the Judgement? 	fv\ 
TO be circulated to all Benches of the Tribunal? 

JUDGEMENT 

(Mr.A.tI.Haridasan, Judicial Member) 

The short question for a determination in this 

. application riled under Section ig of the Administrative 

Tribunals Act is, whether a senior who has not acquired 

the eligibility criterion for promotion to the higher 

post 	can successfully challenge the promotion of his 

junior, who has acquired the qualification required by 

the Recruitment Ru]s. The facts of the case averred 

in the application relevant for the disposal of this 

application can be stated as follows: 

C 

2. 	The applicants are working as Aefrigeration Mecha- 

nics/Refrigeration Mechanics Highly Skillod II under the 
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third respondent. Applicants 1 to 4 were appointed to 

the post on 20.6,1977, 1.11.1978 9  6.12.1978 and 13.11.1976 

respectively and other applicants were all appointed on 

10.6.1980. Respondents 4 and 5 who were working as 

Refrigeration Mechanics in other unitssfè trans-

ferred to Cbchin on their application on compassionate 

ground. Therefore, as per the order No.85362/Org. 4(Civ) 

(a) dated 27th August, 1976, they are not entitled to 

count their previous service for promotion in the new 

unitsor establi.shment. Without adhering to the strict 

principles of the seniority, promotions were made to the 

posof Refrigeration MechanicsHighly Skilled Grade—Il 

Respondents 4 and S were directly promoted as Refrigera-

tion IlechanicsHighly Skilled Grade—I. As per the settle-

ment between the, unions and Government, the Government 

agreed to upgrade 20 % of the posts of Refrigeration 

Mechanics as Refrigeration Mechanic Highly Skilled Grade—Il. 

It was further agreed to grant one time exemption from 

passing trade test and to promote the workmen to the 

said post on the basis of their Geniority with effect 

from 15.10.1984. It was further agreed that the Rafri- 

eration Mechanic Highly Skilled Grade II would be further 

promoted as Refrigeration Mechanic Highly Skilled Grade I 

on completion of one year service in the Grade of Refri-

geration Mechanic Highly Skilled Grade II, provided they 

pass trade test within two chances by June, 1986.. 	In 

irñplemantation of the above said agreement, respondents 
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4 and 5 and others were promoted. As the seniority 

principles were violated, the applicants made repre-

santations, but without any effect. Therefore, the 

applicants filed OA 174/87 which was allowed and the 

respondents 1 to 3 were directed to revise the seniarity 

list. Pursuant to •this judgement, the seniority list 

of Refrigeration MechanicsHighly Skilled Grade II weme °' 

revised. The respondents 4 and 5 ranked 60 and 62 respa-

ctively in that list, while the applicants were all above 

them. Though the respondents 4 and 5 are far junior to 

the applicants in the seniority list of Refrigeration 

MechanicsHighly Skilled II, they were not reverted, but 

were retained in the post Refrigeration Mechanics Highly. 

Skilled Grade I. The applicants issued a latiyer  notice 

pointing out the illegality in retaining respondents 

4 and S. The second respondent issued a reply dated 

21.6.1989, (Annexure-14 impugned order) justifying the 

retention of respondents 4 and 5 in the posts of Refri-

garation Mechanics Highly Skilled Grade I on the ground that 

the respondents 4 and 5 alone were qualified for promotion, 

while the applicants were not so qualified, and that their 

promotion was on theasis of the recommendation of a 

Regular Departmental Promotion Committee. 1tttt.1he 
PL- 

2nd applicant filed a Contempt Petition (Civil) No.18/ 

1989 for taking action against respondents 1 to 3 alleging 

that the retention of respondents 4 and 5 in the posts of 

Refrigeration Mechanics Highly Skilled Grade I while they 
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amounted to contempt of Court in iew'of the OA174/87 
were junior to the 	 Contempt Petition 

was closed giving liberty to the applicants to move against 

the retention of the respondents 4 and 5 in accordance with 

law. It is in this background that the applicants have 

filed this application. It has been averred that, though 

ccording to the Recruitment Rules, 1971, Annexure-15, 

passing of a trade test is an essential qualification 

Mechanic Highly Skilled GdI 
for promotion to the post of Charge 

,5ince no test was conducted after 1979 in Cochin unit, 

the applicants could not be faulted for not acquiring 

that 
this qualification. andeqare senior to the respOn-

dents 4 and S. the respondents 4 and 5 should not have 

been promoted without giving a chance to the applicants. 

to pass the trade test and to acquire the eligibility 

qualification. Therefore, the applicants pray that the 

decision communicated to the applicants in Annexure-14 

letter may be quashed, that the promotions of respondents 

4 and 5 to the post of Refrigeration MechanicsHighly 	- 

Skilled Grade I may be declared invalid and the respon-

dents may be directed by a writ of mandamus or any other 

appropriate direction or order to promoti the applicants 

as Refrigeration Mechanics Highly Skilled Grade-I(Charge 

Mechanic) after affording them an opportunity to pass the 

trade test.. 

3. 	In the reply statement filed by the second respondent, 

the promotion of the respondents 4 and 5 as Refrigeration 

Mechanics Highly Skilled Gde.I is sought to be justified 
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on the ground that they have passed the trade test and 

served in the grade of Refrigeration Mechanic Highly 

Skilled Grade II for 4e-su??jcjent length of time and 

have therefore satisfied the eligibility criteriOn as 

per the Recruitment Rules for promotion to the postsof 

Refrigeration MechanicsHighly Skilled Grade I(Charge 

Mechanic) while the applicants though senIor to the 

respondents 4 and 5 in the seniority list of Refrigera- / 

tion MochanicsHighly Skilled Grade II did not come 

within the zone of consideratIon Since they have not 

passed the trade test. It has further been averred that 

the trade test was not held since 1979 in Cochjri unit 

in which R.4 and 5 were posted 
as there was no vacancy and as the vacancL~co 

all 	a sudden by reason of restructuring, the respondents 

1 to 3 could not keep the post in abeyance till the appli-

cants could ecquire  the test qualification. The respondents 

4 and 5 also in the reply statement have contended that, though 

they were junior to the applicants in the seniority list 

of Refrigeration MachanicsHighly Skilled Grade II, as the 

applicants were not qualified to be considered for promo-

tion to the post of Refrigeration Mechanic Highly Skilled 

Grade-I (Charge Mechanic), the promotion of the respondents 

4 and 5 who were test qualified cannot be challenged by 

the applicants. It has been contended that, when the 

Recruitment Rules prescribe 5 .qtjaljficatjon, a parson 

who has not acquired that qualification hewsveT senior 

in the feeder category can have no claim to be included 
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in the zone of consideration. The respondents thus 

contend 	that the promotion of the respondents 4 and 5 

is in order and according to rules. 

40 	 Je have heard the arguments of the learned counsel 

on either side and have also perused the documents produced. 

5. 	the respondents 4 and 5 ranked junior to,all the 
cl_ 	- 

applicants in the seniority list of Refrigeration Mechanics 

Highly Skilled Grade II of Cch1n Unit is a fact beyond 

dispute. That before getting a transfer to Cochin Unit 

the respondents 4 and 5 had passed the trade test required 

for promotion to the post of Refrigeration Mechanics Highly 

Skilled Grade I (Charge Mechanic) is also a fact not 

disputed. Annexure-15 is an extract from the S.R.O. 211, 

Ministry of Defence, Air Headquarters (Class III Non-

Gazetted, Non-Ministerial Posts) Recruitment Rules, 1971 

frornad in exercise of powers conferred by proviso to 

Article 309 of the Constitution. The post of Charge 

Mechanic. (Refrigerator) is classiried as non-selection 

post and in column. 10 under the caption "incase of 

recruitment by promotion/transfer grades from which 

promotion to be made" it is stated as follows: 

"Promotion: Refrigeration Mechanic who 

has minimum service of 3 years in the 

grade and has passed recruitment trade 

test for the post asprescribedby the 
Engineer-in-Chief." 

So according to the Recruitment Rules, passing the 

departmental trade test is an essentja.l qualification 

fl _ 
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for promotion to the post of Charge Mechanic which is 

designated as Refrigeration Mechanics Highly Skilled 

Grade I. It was agreed between the inion of industrial 

workers and Government that 20% of the posts of the 

Refrjeratjon Mechanics would be upgraded as Highly 

Skilled Grade II and that Refrigeration Mechanics Highly 

Skilled Grade II would be further promoted as Refrigeration 

Mechanics Highly Skilled Grade I on completion of one year 

service provided they pass the trade test within 2 chances 

by June, 1986. On the date when the respondents 4 and 5 were 

promoted as Refrigeration Mechanics Highly Skilled Grade I 

both of them had admittedly acquired both these eligibility 

criteria, 'though they were junior to the applicants in the 

cadre of Refrigeration Mechanics Highly Skilled Grade II 

whereas the applicants had not passed the departmental' 

trade test. The respondents 4 and 5 had before their 

transfer on request to Cochjn Unit passed the departmental 

trade test whereas the applicants have not so passed. 

Since the respondents 4 and 5 haa acquired both the 

qualification prescribed under the Recruitment Rules 

they were promoted as Refrigeration Mechanics Highly 

Skilled Grade I. The grievance of the applicants is 

that trade tests were not held since 1979,' therefore, 

they could not acquire the qualification, and that for 

that reason they cannot be overlooked in the matter of 

promotion because unless trade test were held in'time 
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could 
there was no means by which theyLpas,the trade test. 

So according to the applicants the promotion of the 

respondents 4 and5 overlooking their seniority is vio- 

lative of article 14 and 16 of the constitution of India. 

In this context reference was made to the decision of 

the Supreme Court in State of Maharashtra tls.' Jagannath 

Achyut, Karandikar, 1989-S.upp.(1) Supreme Court Cases 

393, wherein it was observed as follows: 

"If the examination is not held in anyyear, 
the person who has not exhausted all the 

permissible chances has a right to have his 

case considered for promotion even if he has 

completed nine years' service. The govern-

ment instead oP promoting such persons in 

their turn made them to wait till they passed 

the examination.. They are the persons f'àlling 

into the category of "Late Passing". To remove 

the hardship caused to them the government 

wisely restored their legitimate seniority in 

the promotional cadre. There is, in our opinion 

nothing improper or illegal in this actiàn and 

indeed, it is in harmony with the object of the 

1962 Rules." 	 . 	 . 

a pas 4 .sn the 
In that cape the State Government had presc.i.pdLdepart-

mental examination as a condition prwced,ant fIo36otion 

to the cadre of Superintendent. Examinations were required 

the exam 
to be conducted every year and the officials had to passL 

within the stipulated period. Those who could not pass 

would lqse 
within the time ?rameL thdr 	but,, they would be 

promoted as and when they qualify themselves. For some 

reason 'the Government failed to hold examinations every 

year. In the year 1968, 1969 and 1970 the GOvernment did 

not hold the examination. The Govt. did not pass any order s  

- 	
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extánding the period rescribed for passing the examination. 

The juniors who qualified themselves were promoted over-

looking the case of the seniors and seniors were only pro-

mated upon their passing the examination. But the Govt. 

revised the seniority list of Superintendents so as to 

reflect the rankings in the lower cadre irrespective of the 

date of promotion. It was the validity of the revision of 

seniority hat was challenged before the High Court. The 

Hjgh Court held that the revision of seniority was not proper. 

It was in that context that the Hon'ble Supreme Court held 

that the High Court was wrong and that the seniors whose 

seniority was upset for reason beyond their control were 

entitled to revision of seniority as the rules provided 

for relaxation of the time limit within which the department 

test qualification should be acquired. But in this case we 

are not concerned with the revision of any seniority in the 

promoted category. The only quâstion which we are concerned 

with in this application is whether the promotion of the 

respondents 4 and 5 who had acquired the eligibility criterion 

for,  promotion overlooking the seniority of the applicants who 

had not acquired the qualification is justified or not. 5o 

the facts and circumstances being entirely different from the 

decision cited has no relevance to this case. 

6. 	In R.Prabha Devi and others Vs. Govt. of India, through 

Secretary, Ministry of Personnel and Training, Administrative 

Reforms and others, 1988(7) ATC-63, the Hon'ble Supreme 

Court has observed as follows: 

"The prescribing of an eLigibility condition 

/or entitlement for consideration for pro- 
/ motion is within the competence of the rule— 

...iot— 
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making authority. This eligibility condition 

has to be fulfilled by the Section Officers 

including senior direct recruits in order to 
be eligible for being considered for promotion 

Whenqualjficatj.ons for appointment to a post 

in a particular cadre are prescribed, the same 

have to be satisfied before a.person can be 

considered for appointment.Seniority in a 

particular cadre does not entitle a public 

servant for promotion to a higher post unless 

he fulfils the eligibility condition prescribed 

by the relevant rules. A person must be eli-

gible for promotion having regard to the qua-
lifications prescribed for the post before 
he can be considered for promotion. Seniority 

will be relevant ably amongst persons eligible 

Seniority cannot be substituted for eligibi-

lity nor it can override it in the matter of 

promotion to the next higher post. The rule 

in question which prescribei an uniform period 

of qualified service cannot be said to be 
arbitrary or Unjust violative of Article 14 

or 16 of the Constitution." 

Though the applicants are senior to the respondents 4 and S. 

since they have not acquired the qualification prescribed 

under the Recruitment Rules for promotion to the grade of. 

Refrigeration Mechanic Highly Skilled grade I. they are 

not eligible for promotion to that grade and therefore, 

they cannot question the promotion of the respondents who 

have acquired the eligibility qualifications. As obéerved 

by the Hon'ble Supreme Court in the decision "Seniority 

will be relevant only amongst persons eligible. Seniority 

cannot be substituted for eligibility". The right to be 

considered for promotion acrues to a person who has acquired 

the eligibility for such consideration, on the date of 

...11-. 
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occurrence of vacancy. In this case when vacancy occurred 

in the post of Refrigeration Mechanic Highly Skilled 

Grade. I as a result of the restructuring of the cadre, 

respondents 4 and 5 who had paad the trade test, and had 

the requisite length of service in the grade of Refrige-

ration Mechanic Highly Skilled grade II acquired a right 

to :be considered for promotion, where as to the appli-

cants who had not passed the trade test no such right 

ac rued. 

7. 	The learned counsel for the applicants vehemently 

argued that as the respondents 4 and 5 have passed the 

trade test before they were transferred on their request 

to Cochin unit accepting bottom seniority, the service 

rendered by them in their prior units and the test qua-

lification acquired during the period of that service 

cannot be considered and cOunted for promotion. We cannot 

agree with this argument. When the Recruitment Rules 

for promotion to the next higher grade provide that One 

should have put in minimum period of service and passed 

a teat, this qualification once acquired would not be 

lost just because the incumbent by reason of 4 transfer 

on request happened to be placed below an official who 

has not passed the trade test or rendered the minimum 

service prescribed by the Recruitment Rules. In such 

cases, seniority in the grade and length of service in 

the particular grade may not be identical. A similar 

argument was turned down by the Madras Bench of the 

-$- 
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Tribunal in TA 770/86. Referring to the argument, that 

by reason of a transfer, on acceptance of bottom seniority, 

the service rendered in the prior unit cannot be considered 

for any purpose, the Bench observed as follows: 

"We are not persuaded to agree with the 

counsel. Evidently, the argument is 

fallacious as it proceeds on the mistaken 

premise that service in a particular grade 

isto be equated with seniority in that 

grade for all purposes. The period of 

actual service in a grade is one thing, 

while fixation of rank in the seniority 
0 	 list is something different." 

We are in respectful agreement with this observation 

of the Bench. Iherefore, as the applicants have not 

acquired the necessary qualification to claim eligibility 

for consideration to the grade of Refrigeration Mechanics 

Highly Skilled Grade I while the respondents 4 and 5 had 

satisfied the eligibility criterion, we are of the view 

that the promotion of respondents 4 and 5 did not give 

rise to any legitimate grievance to the applicants. 

8. 	In the conspectus of facts and circumstances, 

finding no merit in the application, we dismiss the same 

without any order as to costs. This will be however 

without prejudice to the claims of the applicants to 

legitimate seniority' in the grade of H.S. I as and when 

they enter that grade after satisfying the eligibility 

critera. 

(s .P.MUKEhJI) 
JUDICIAL MEMBER 
	

VICE CHAIRMAN 

31. 12.1990 
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