CENTRAL ADMINISTRATIVE TRIBUNAL, ERNAKULAM BENCH

0.A.No.116/97

Wednesday, this the 3rd day of November, 1999.
CORAM:

HON'BLE MR A.M.SIVADAS, JUDICIAL MEMBER

H‘ON'BLE MR G.RAMAKRISHNAN, ADMINISTRATIVE MEMBER

Vijaya Dileep,

 Stenographer,

Central Plantation Crops Research Institute
Regional Station,
Kayamkulam. - Applicant

By Advocate Mr PV Mohanan

Vs

1. The Secretary,

Indian Council of Agrlculmral Research:
Krishi Bhavan,

Dr.Rajendra Prasad Road,

New Delhi-110 001.

2. Thé Director,

Central Plantation Crops Research Institute,
Kudlu.P.O. S
Kasaragod. ' - Respondents

By Advocate Mr C.N.Radhakrishnan

The application h'aving been heard on 29.10.99, the
Tribunal on 3.11.99 delivered the following:

ORDER

HON'BLE MR A.M.SIVADAS, JUDICIAL MEMBER

Applicant seeks ‘to quash A-6, to fix her pay at Rs.1500/-
in the scale of pay of’ RsS.1200-2040 with effect from 21-'.12.89 with
all oonsequential benefits and to declare that fixation of pay .and
consequential recovéry proceedings pursuant to A-1l, A-3 and A-6_

as illegal.

2. The applicant was appointed as Junior Stenographer on 7.9.81

at Central Sheep and Wool Research InStiEuté,Jaipur: an Institute
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of the Indian Council of Agrimitural Research(ICAR for short).

She was promocted -to the post of Stenograp,her -in the pay scale of
Rs.1400-2600 with effect from 2_4.8.87 with next increment on 1.8.88.
Applicant sought for inter-Institutional ‘-tr‘ansfer. to Kerala in Central
Pléntat_ion Crops Research Institute(CPCRI for short). ~ She was
transferred to CPCRI as Junior Stb‘enographerb in the scale of
Rs.1200-2040, since no substantive - post of Stenographer in the scale
of Rs.1400-2600 was available in the CPCRI. .On joining at .CPCRI,
her pay Qas fixed a Rs.1500/- in the scale of pay of Rs.1200-2040
with_ effect from 29.1.89. At the. time of her t;ansfet' she  was
drawing basic pay of Rs.148.0/-7. The 2nd respondent as per ,order
dated 13.11.95 reviewed the péy' fixation 'alleged to be on ‘the basis
of an Audit R,eport and pay of the applicam_: was refixed at
Rs.1380/- with effect from 29.12.89. The excess aﬁtount paid to
her was also sought to be recovered. This is as per A-l.
Aggrieved by A-1, she sﬁbmitted a representaﬁion to the 2nd
respondent as per A-2. A-2 representation was rejected as per
A-3. Subsequently, ancther representation was submitted before
the 1lst respondent to cancel A-1 and A-3 and to refix her pay
protecting the last pay drawn in thé category of Stenographer in
the CPCRI invoking F.R.22. That representation was not attended |
to. The ’2nd respondent iﬁitiated steps. for recovering from the
~ salary of the applicant to th‘e. tune, of Rs.16,571/- .befing the excess
pay and ‘allowances drawn from 21.12.89 to 31.12.95.  Thereafter
the applicant approached this Bench of the Tribunal by filing
0.A.1027/96. That was disposed of  . directing the 1st respondent
to consider the representation détedv '211,6.96 and _thé additional
representation and pass final orders. The applicant thereafter
submitted A-5 representation_. As per A-6 that representation was
rejected. As éer A-6, | steps ‘are being taken té recover more than
Rs.20,000/- being éxcess pay - and allowances drawn from 29.12.89

onwards.
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3. _Respon'dvents resist the O.A. confendi_ng that the applicant
accepted the post of Junior Stenogfaphe'r in CPCRI >undertaking. to
ab'idé by the terms and éonditions put. forward. Her pay in the
lower post of Junior Stenographer @ carrying less scale of pay of
RS.1200-2040 was fixed at Rs.1500/- under F.R.22(I)(a)(2) with the

concurrence of the then Senior Finance & Accounts Officer of the

Institute. ~ The Senior Finance & Account Officer of the 'Institute

reviewed_ the case and suggested to refix the pay of the applicant

at Rs.1380/- with effect from 29.12.89 under F.R.27 and accordingly

the competent authority has passe'd necessary orders on fixation

of the pay and to recover the excess payment magie to her due to
wrong fixation of pay in 1989.  F.R.22(I)(a)(2) is not applicable
in the épplicant's case involving appointment to the post with duties

and responsibilities of less_et importarice. Transfer of the applicant

was not covered under F.R.15(a). F.R.27 is the rule applicable
in her case.  Her substantive pay in the regular post of

Stenographer applies only if she had continned at Central Shee.p’

& Wool Research Institute where the sanctior)ed post exists. Since
her = posting in. CPCRI was only as Junior Stenographer, her

substantive pay in the regplazt_'cadre cannot be protected.

4, As per A-1 dated 13..11.95,' on review of the pay fixation
of the applicant on her reversion to the post of Junior Stenographer
st her own request with effect from 29.12.89 was fixed at Rs.1380/-.
It also says that;‘:excessv payment _made"to'fher shall be recovered

as per rules.

5. As per A-3, the .applicant's request has been rejected.

Her further representation was also rejected as per A-6.

6. _According to - the applicant, she is governed by

F.R.22(1)(a)(2) and F.R.22(I)(a)(3).
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7. F.R.22(I)(a)(3) says thét when appointment to the new posi:
is made.on his own request under ‘Sub Rule (a) of Rule 15 of the
said rﬁle's, and the maximum pay : in the_. time scale of that post
is ‘lower than his pay in reSpecf of old post held regularly, he
shall d'raw that maximum pay- as his initial pay. In order to
attract F.R.22(I)(a)(3), '‘the appbintmem; to the .ne'w post on r-équest
should  be under Subl Rule(a) of Rule 15. Rule 15(a) Says that.the
President vmay transfer a Government servant from one poﬁt to another
pfoVided ‘that éxcept(l) on account of ineffii:iency or misbehaviour,’
or (2) on his written reqﬁest, a Government vservant shall not be
trensferred to, or excepf in a case covéréd by Rule .49, appointed
to officiate in a post carryi‘ﬁg le's's. pay' ‘than thé péy of the po.sﬁ

on -'which he holds a lien.

8. In order to attract F.R.15(a) the transfer from one post
to ancther should be by the President of India. If it can also
be done by the competent authority, we shall see what is the

position.

9. The file relating to the inter-Institutional ‘transfer of the

| applicant was made available for cur perusal by the learned counsel

for the respondents. From the same it is ~ seen that the
inter-Institutional transfer of the applicant was not made by the
President or by the ICAR, the competent authority. That being

the position, F.R.15(a) is not attracted here.

10. ‘Then the questionv is whether F.R.22(I)(_a)(2) is app_licable.
F.R,22('I)(é)('2) says that when the appointment to the .new‘ post
does not involve such assumptions of duties and resbonsibilities
of greatef importance, hbe shall draw his initial pay the stage of
the time scale which is ‘equal to‘- his pay in respect of the old post
held by him on regulér basis or if there is Vno such stage, the

stage next abbve his pay in reSpeét of the old post held by him
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on regular basis. F.R.22(I)(a)(2) appliés only whén an appointment
to the new post is made dqes not involvé: assumption of duties and
resbonsibilities of greater importance. - Here. it is the admitted case
th'at the applicant Swéht intér_'—Institution;l .trahsfer' from Central
Shee_p & Wool' Research Instit.:ute,. ‘Jaipur thle holding the substantive
post of Stenographer in the séale of pay of Rs.1400+_2600 to CPCRI
and she waé appointéd as Junior Stenographer in the scalé of pay

of Rs.1200-2040 in CPCRI. She has accepted the transfer undertaking

t;he conditions including that her pay will be fixed as per rules.

 Here it is the admitted case that the applicant got inter-Institutional

transfer from a higher post to a lqwer post. When ii: is a »p_ostihg
from a higher post to ab lower post, it can only be said thaﬁ her
appointment was to a pést ihvolving duties and responsibilities of
leSSér import_ance. In that case it ‘caf_mot ‘be said that

F.R.22(I)(a)(2) is attracted.

11, The pay of the applicant has been fixed by the respondents
under F.R.27 by giving_ wieightage for the compieted years of service
in the higher grade for the purpose of ‘édvancé increment in the
lower grade. The stand of the’appli‘cant that' F.R.22(I)(a)(2) and
F.R_A.22(‘I)(’a)(3) are applicable in her case cannot be accepted and
the stand of‘ the respondents that the said two provisions are not

applicable in ‘her case arlld F.R.27 applies cannot be faulted with.

12, as ‘per A-l1 there is an order for recovering the excess

payment made to the applicant. That has beeh -confir_med as per
A-3 and A-6. = According to thé ‘respoﬁdentv:s,, ‘due to erfoneous
fixation of the pay of the.v applicant, e#’cess payment was made .'and
that 1s ordered to be .recékvere'd’, ' There is no _indid;ment ,against
the applicant. The- érroneous payrﬁen_‘t was onlyb due to error

committed by the respondents. In Shyam Babu | Verma and d:hers

. | ( _
Ve Union of India and others, (1994) 2 SCC, 521 it has been held .
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11, Although we have held that_ thé petitioners
were entitled only to the pay scale of Rs.330-480
in terms of the recommendations of the Third Pay
Comission w.e.f. Jénu:ary 1; 1973 and only' after
the period of 10 ye_a_rs,j they became entitled to
the pay scale of Rs.330-560 but 'aei_ they have
| received the scale of Rs.330-560 since 1973 due
to no fault of theirs and that scale is being reduced
in the year 1984 with' effect from January 1, 1973,
it shall only be Jjust and proper not to recovér
any excess amaunt which has already been paid
.to them. Accordingly, we direct that no steps
should be taken to recover or to adjust any excess
amount paid to the petitioners due to the fault of
the respondents, the petitioners being in. no way
responsible for the same."

13, In the light of the - said ‘ ruling respondents are to be
directed that no steps should be taken to recover or adjust any
excess amount paid to the applicant due to the fault of the

respondents.

A14. Accordingly, we do not find any ground to quash A—6 except
ﬁo the extent of recovery of excess paym.ent ‘ordered and to grant
the | conséquential reliefs claimed. We direct the respondents that
no steps should be taken to re‘_cover' or adjust any excess amount

paid to the applicant due to the fault of the respondents.

15. - The O.A. is disposed of as above. No costs.

Dated, this the 3rd of November, 1999¢7/

" ~ 2 . / —— e .

e —
G.RAMAKRISHNAN)
ADMINISTRATIVE MEMBER

. (A.M.SIVADAS)
JUDICIAL MEMBER
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List of Annexures referred“to in the Order: | M

1. - A=1: True ébpy . of Office Order
F.No.6(1293)/94-Estt, dated 13.11.95 issued by

~ Assistant Administrative Officer, Central

Plantation Research Institute, Kasaragod.

2. A-2: True copy of the objection by the applicant
to the 2nd respondent dated 6.12.95.

3. A-3: True copy of proceedings No.F.6(1293)/94—
Estt. dated 6.4.96 issued by 2nd respondent.

4. A-5: True copy of the representation by the
applicant to the 1lst respondent dated 3.10.96.

5. A-6: True copy of proceedings No.F.No.6-20/97 1IA

V dated 9.1.97 issued by the Under Secretary, ICAR,
New Delhi. :



