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b

' HON'BLE SHRI N. DHARMADAN, JUDICIAL MEMBER:

.This is another case dealing with the controversy
'ih respect of the appointment of Extra Departmental Branch

Post Master in Pachapoika Branch Post Office. The
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connected case, 0O.A. 60/89, heard along with this

case today, hés been allowed and in the view already

taken in ;hat ¢case, we haVe only to close this case
holding that the applicant has hOtvéstablished ény
legal right. '- |

2 The-appliéént, who had been appointed onlé as

a provisional EDBPM, Pachapoika.for.a periédcofitwo

‘months from 20.8.1983 to 19.10.1983, but continued

upto the. order at Annexure-I dated 14.12.88 by virtue
of the stay order in O.P. 8513/83 issued by the High

Court of Kerala, filed this case with the féllowing

reliefss

" i) to call for records relating to AnneXure-l
and to,quash the same :

ii) To cancel the steps taken by the respondents'
" 1 and 2 for making afresh selection pursuant
tO0 ARnexure A-~4 and

iii) To allow the petitioner to continue as
EDBPM of Pachapoika Post Office without
any break of service after reinstating
hlm in serV1ce "

3. fTheiapplicant filed O.P. 8513/83 before the High
Court of Kerala challenging the steps taken by the’
respondents 1 & 2, to terminate his provisional service

on account of the completion of the regular selections

to the post of EDBPM. The case was later transferred

- to ‘this Tribunal under Section 29 of the Administrative

Tribunals Act 1985 and renumbered as T.A. K. S4%87. It

wés heard and dismissed as per judgment dated 8.12.1988.

‘I‘h_e rev'iew application filed was allowed; but {;he case

©
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was again dismissSed as per judgment dated 14.2.89.
4; ..vPreSumably the applicant filegd th;s case in view
- of the observations in the judgment reserving his right
to chal}enge the termination order. However, his challengé
against Annegu;e-lvjfresh selection aftef the Qismissal
'5fvthe earlier C.A, filed by the applicant has been

. for a different reason -

considered and quashed by us/while disposing of the

connected case, 0.A. 60/89. :
, that
5. Therefore the only relief/now survives for

conéideration in this case is about the legality of
AnneXUre-I,.the order of‘terﬁination of the sgrviCe of
the applicant and fresh Selection to the post. His.
cése is that ﬁhe ipurth ;espondent whO had been .
regulgxiy”selectééz&xkkxXxxxxxikas early as in'19é3
iS not residing with the jurisdiction of the-Pachapoika
BPO and that the only qualifieé person to be appointed
under the Rules 1s the applicant. He-did.not challenge

reJectlon
thetlnltmal /o= of the fourth IESPOndent even though

/

he filed the earlier case before the High Court on

2nd October, 1983. But he ma3de an aftempt to ¢hallenge
tbe?ﬁﬁleéﬁioﬁ?;by filing a réj;inder in that case on
14.2.1989“which was dealt with by the Tr;bunal in the.

following manners:

»."Today when this matter was taken up for

" hearing it was admitted by the counsel of the
applicant that pn 17.12.88 the services of the

- applicant have been terminated. He invited our
attention to the rejoinder filed by the
applicant on 14.2.89 and submitted that the
order dated 17.12.88 by which the services of
the applicant have been terminated as well as
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the Selection made by the second respondent have
to be cancelled. It is sSeen that in the rejoinder
two such specific reliefs have been prayed for.

We are afraid that it is not open to & party to
claim substantive reliefs in a rejoinder to an
application filed at the fag end of the proceedings
before the Tribunal. When a party seeks &
particular relief it is fundamental th3at necessary
averments in support of the relief should be

set forth in the application and the opposite
party is enabled to file his reply thereto.
Besides, from the nature of the averments in- the
present applicétion and from the scope of the
relief that is claimed therein, what is sought

for at this stage in the rejoinder is something
totally different. Moreover without the selected
candidate on the party array the question of
cancellation of the selection as such cannot be
considered.® ‘

6e The respondents 1 & 2, 34& ; have filed éeparate
counter affidavits and opposed the applicdtion. But we
feel that tﬁe applicant's plea against thé appoint@en;
of the fourth respondent is barred by principies of
constructive resjﬁdicata-aé'against respondents i‘L 2-&’24
In fact securing of justice is one of the objectives

- of our Cénstiuﬂioneﬂ_RhleS of evidence, rules of
procedure and dﬁctrine,of resjudicqté will all apply

to the enforcement of fundamental rights as they do -

to the enforcement of other rightse. Gagendragadkar,d,
.aS hé~then was, said in Daryao v.,siate of Uttar Pradesh
kAIR 1961.3.6. 1457) ™ It is in thﬁ#nterest of public

at large that a fi};ality should attach to the binding
'dec‘isions px:onour;ced by the courts of competent
jurisdiction, and it is also in the public interest

that individuals should not be vexed twice over with
the‘Séme kiﬁd of litigation. 1f these two principles

form the foundation 0f general law of res judicata
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they cannot be treated as irrelevant and/or ina@missible
even - in dealing Witﬁ fundamentai rights in pétition
filéd uﬁder Article 32." This prinéiple is further
amplified and Somerveli L. J. sa;d ésAfollows in |
Greenhalgh V.VMallafd (1947 2“A11° Ee«Re. 255):

" I think that on the authorities to which I
will refer it would be accurate to say that
res judicata for this purpose is not confined
to the issue which the court is actually asked
to decide, but that.it c¢overs issues or facts -
which are so clearly part of the subject
matter of the litigation and so clearly could
have been raised ‘that it would be an abuse of
the process of the Court to allow 2 new

. proceeding to be started in respect of them."

The Supreme Court in State of Uttar Pradesh V. Nawab

Hussain (AIR 1977 SC 1680) also held " that is why this

other rule has sometimes been referred to as constructive

res judicata which in reality is an aspect or amplifi-

cétion bf thélééneral Principle." (emphasis ours).

In £his case‘the Supfeme cOdpt applied Fhe principles.
of qonstructivé res judicata in 3 case where the
petitioner filed a suit on the ground that his dismissal
is violative of Article 311 after the dismissal of his
writ petition chalienging'the disciplinary proceedings
and termination of servicé on the ground of violation
of principles of natural juStiQe and held “_The couft
: held-thét the case is"clgariy barred by the principles
of cgnstructive res judicatz and the High.Court erred
in taking a coﬁtrary yiew.“ ‘Same view,was.taken py

the Supreme Coéurt in K. M. O0il Estraction (P) Ltd.,

and another Vse. State of M.P. and other (AIR 1986 SC 1929)
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The'elncidatiog of this rulé is stated at page 152 of
Spencer quer aﬁd Turner on tRes Judicata' 2nd Edition.
The relevant portibn'rgads as follows:

"On the whole, it is conceived that the rule may
compendiously, but safely, be stated in the
following form. where the decision set up as
a res judicdta necessarily involves a judicial
determination of some question of law or issue
of fact, in thesense that the decision could not
have legitimately or rationally pronounced by ,
the tribunal without at the same time, and in the
same hteath, so to speak, determining that’
qguestion or issue in @ particular way, such
determination, even though not declared on the
face of the recorded decision, is deemed to
constitute an integral part of it as effectively

- as if it had been made so in express terms but,
beyond these limits, there can be no such thing
as a res judicata by implic8tion.®

This principle which is oiherWiSe Known as Doctrine of

‘right and ought' or constructive res jﬁdicata squarely

v

applies to tﬁé faéts of this case.

54 In the instant cgsé as betwéeﬂ phe applicant and
respondents 1 & 2 thélisSue iS'barred by cdnsgnuctivé
res judicata. .In the counter affidavit filed‘bj the
respondents 1 &>2 in theaga;;ier case thef had stated thét
.all the ;hree candidates viz. the applican;, and
respéndgnts 3 &.4, "satiSfied éhé conditionstprescribed
in the notif#cation for the post. out of them“Smt.

Re K. Chandri, the candidatg at }tem 2 of the sfatémént
was ;electéd byAthe Supdte. of.PoSt Ofﬁices, Tellicherry
Division."’ This.counte: affidaviﬁ was filéa on 10th
July, 1984 in that case,'bﬁt the apélicanﬁ did not
challenge the appointmeﬁt of Smt;‘éhandri.' The decisiop

in that case was rendered by the Tribunal after adverting
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to this aspect., The applicant ought to have challenged
;his appointment of Smte Chandri, the fourth respondent

in this case itself.' The failure bars him from R

4queétioning the same in subseqﬁent prcceedingS. Now

this questioh is barred by the‘principles of constructive
res judicata and we~decide this question against the
applicant,

2. ‘But With'fegard to hisbtermingtignfofﬁggrvice o
és covered by AnneXQrefr‘ordef déteé 14612:£3§g’éndv

the further regular selection to the post of EDBPM

‘ this'p:incipleﬁwould'not apply in View of'the»reservation

contained in the concluding portion éf the judgment

that the applicant, if so desires, may have the freedom
to challenge the order of termination of his service

and the regular,selection to the post which the
respondents 1 & 2 proéosed to initiate after the
judgment of the Tribunal.. With reéard to the former
there is no frgéh materials té establish that Anhexure-l
order is illegal-except & mere statement by the applicant
that he is the only qualified pe#soﬁ to be selected

as EDBPM under the proviSions of the relevant Rules.

Accérding to us, this,islnmﬁat£er within the‘jurisdiction
of the rQSponQents 1 & 2 énd they had made a proper

assessment of the ré8peCtive merifésand qualification

of thé applicant‘and ﬁhe respondents 3 & 4 and selected
the foﬁrth respondent. Consequentiy Annexure-l»order

was passed to providé place for accommodating the



' fegularly selected candidate. There is no allegation

of malafide or other illegality against the decision of

the respondentse So we have to uphold Annexure=I.

Similarly with regard to the challenge against the

-further sbopes for a fresh selection after the judgment

we -have considered the iSSug and quashed all the further
steps iniﬁiated by the respondents 1 & 2 for making'a
fresh seleétion to the post of EDBPM, Pochapoika after
the judgmeﬁt in the earlier case, asvwe felt that the
selection of Respondent-4 cannb§ be ca@ncelled on the
alleged fragd that she was not @ resident in the
jurisdiction of‘the pPost Office. TherefOre,'ndthing
furter survives fér our coné;deration in this éase_and
the appiicaﬁhnis'only to be dismissed..

9, Accordingly we do so. There will be no order as to

tO costse

“ﬁ T 50
(N+ Dharmadan) - (Ne V. Krishnan)
Judicial Member Administrative Member
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