
• 	 IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ERNAKULAM 
BENCH 

GA 265/90 9  GA 1210190, GA 111/91 AND GA 253/91 

(i) GA 	/ 	 ) 1-. I/ 29 

N Ravindran 	 ... 	Applicant 

• 	Mr VK Ravindran 	 ... 	Advocate for 
Applicant. 

Is 

The Central Provident Fund Commissioner 
9th Floor, Mayoor Bhavan, Connauoht 
Circus, New Delhi 110 001 & another .. 	Respondents 

Mr NN Sugunapalan, SCGSC 	 ... 	Advocate for 
Respondents. 

GA 1210/90 

KK Narayanan and another 	 ... Applicants 
Mr 	I'R Rajendran Nair 	 ... Advocate for 

Applicants. 
Vs 

The Central Provident Fund Commissioner 
New Delhi and another. 	 ... Respondents 

Mr 	NN Sugunapalan, SCGSC 	 ... Advocate for 
Respondent8 

GA 111/91 

R 	Bojarajan 	 ... Applicant 

/8 	Mathews 	& Mathew 	 ... Advocate for 
Applicant. 

Vs 

The Central Provident Fun 
9th Floor, Mayoor Bhavan, 
Circus, New Delhi-hO 001 

Mr NN Sugunapalan, SCGSC 

Mrs Sobhana Kumar 
Mr CS Rajan 

Respondents 

Advocate for: -  
Respondents 1 & 2 
Respondents 4 to 6 
Respondents 7 & 8 

d Commissioner 
Connaught 
and others... 

•. . 

see 

.. . 

I.. 

... 

(4) GA 253/91 

M Vasanthakumary 

1,/s Mathews P Mathew 

Vs 

The Central Provident Fund Commissioner 
9th Floor, Mayoor Bhavan, 
Connaught Circus, New Delhi-i & others.. 
Mr NN Sugunapalan, SCGSC 	 Soo 

Mr PS Biju 

Applicant 

Advocate for 
Applicant 

Respondents 

Advocate for: 
Respondent I & 2 

Respondent- 3 
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C OR AM 

Hon'ble PIr NV Krishnan, Administrative Member 

and 

Hon'ble Shri AV Haridasan, Judicial Member 

J W G ME NT 

Sh NV Krishnan, A.M 

The four original applications listed above were 

heard together as the issues involved are identical. 

Two contempt petitions - CCP 47/90 and CCP 9/91 in 

OA 623/88— and two review applications - RA 11/91 and 

RA 12/91 in OAK 303/88—were also heard with these cases 

as it was represented that the judgment to be rendered 

in the'original applications will facilitate the disposal 

of these contempt petitions/review appliôations. By 

this common judgment we are disposing of the four original 

14-  Orders 
applications only .:Lin tte contempt petitions/review 

applications are being passed separately. 

2 	OA 111/91 is treated as the lead case from which 

the facts are stated and unless otherwise stated, all 

exhibits and annexures refer to those filed in this 

application. 

3 	The applicant in OA 111/91 is a Head Clerk in the 

Regional Provident Fund 	 Office, Tri,andrum 



(Respondent-2). The E:mp]oyees Provident Fund Organization 

is set up under the Employees Provident Fund & Iliscellaneous 

Provi8iona Act 1952 (Act, for short). The rules for 

recruitment of staff to be employed in this organization 

are framed in exercise of the powers under Sub-section-7 

of Section 5 0 of the Act. 

L Provident Fund 	4 	The post of Head Clerks in the Regional/Office 
Commissioner 's 

are to be filled by promotion of Upper Division Clerks 

(UDCs). 75 per cent of the vacancies are reserved for 

promotion of UDCs on the basis of seniority, subject to 

rejection of the unfit and this quota is hereinafter 

referred to as the seniority quota t and the Head Clerks 

so appointed are referred to as 'Seniority HCs'. The 

balance of 25 per cent of the vacancies is reserved for 

promotion of UDCs serving in the Headquarters and Regional 

cqmpetitive 
Offices on the basis of a 	ccLexamination restricted 

to those who have rendered not less than 3 years' service 

and is hereinafter referred to/'examination quota' and 

the Head Clerks so appointed are referred to as 'Examination 

HCs'. The promotions are, therefore, made in the ratio of 

3 : I i.e., 3 from seniority quota and one from examination 

quota. The applicant was promoted as a Head Clerk on 

18.3.82 on a regular basis against the examination quota 

i.e., he is an Examination HC. 

5 	A provisional seniority list of Head Clerks was 

published on 15.12.82 (Annexure Al) wherein the applicant 



-4- 

was ranked at Sl.No.71. It is sen from this list that 

seniority is givicn on the basis of a 3:1 ratio viz, 3 

seniority quota promotees f'ollowed by one examination quota 

candidate, called i—n Abnexure Al as 'DR.' i.e.., "Direct 

recruits".. It is alleged that nobody filed any representation 

against that seniority lit and that therefore, it has brome 

final. Similarly, another provisional seniority list dated 

23.9.85 was published (Annexure A2) in which also the same 

principle of seniority was followed. No objection was filed 

thereto and that flat has also become final. 

6 	It is submitted that the ,brincipie of seniority 

followed in these two lists is in accordance with "General 

principles for determining seniority of persons employed in 

the Employees Provident Fund iJrganization" enclosed to the 

Annexure A3 letter (No.Adm 20(17)/61 dated 1.11.1962) of 

the first respondent— hereinafter referred to as "General 

Princip1es-162). . These principles, it may be noted, were 

in force upto 9.12.69 on which date the "Employees' Provident 

Fund Staff (Fixation of Seniority Regulations, 1989" ( 1989 

Regulations, for short) framed under .Sub—section.7(a) of 

Section 50 of the Act and enclosed with letter (No.P IV/1 

(12)184/Seniority dated 1 9 .12.89—Rnnexure A4) came into force 

as stated by Regulation 1(2) thereof'. It is made clear 

in the Annexure A4 letter (that ttig.eera1 •pri•nqiples-1962 

stand repealed. It is, howeve.r, made clear in that letter 

that the fixation of seniority in fespect of persons 

appointed 1xXXxtMx1KXitXxaxxr or promoted to a cadre prior 



to the commencement of the 1989 Regulations shall be 

• 	 t provisions of the enclosure to the 
governed by theLearlier  letter dated 1.11.62 (Annexure A3) 

so long as they continue to officiate in the same grade 

in which they were on the date of commencement of the 1989 

Regulations. The 1989 Regulations shall apply to them 

when they are promoted to the next grade. 

7 	The main grievance of the applicant is that the 

respondents 1 & 2 have suddenly changed the principle of 

which 
seniority on the basis otLAnnexure Al and A2 seniority 

lists were prepared and have circulated a fresh provisional 

seniority list of Head Clerks with their letter dated 

29.4,38 (Annexure A5) stated to be prepared on the basis 

ot certain observations made by the Chandigarh Bench of 

the Central Adninistrative Tribunal (Tribunal, for short) 

in TA 556/86. That letter is reproduced below: 

11 	A Seniority list has been prepared in view 
of the observations made by the Central Administrative 
Tribunal, Lhandigarh Bench. This decision has been 
forwarded by the Central Office to the Regional 
Commissioriar for guidance and necessary action. A 
reference has been already made to the Central 
Office to issue claar instructions for the procedural 
part of it. Some of the staff members in this office 
have filed an application before the CAT, Madras 
Bench. Interim Orders have been passed by CAT, 
Madras Bench as under: 

"The learned counsel for the applicant prays 
for stay of the operation of the impugned 
seniority list. However, it is unnecessary to 
stay the operation of the impugned seniority 
list as the applicants' interest can sufficiently 
be protected by making an order that any promotion 
on the basis of the impugned seniority list will 
be subject to the result of the application 
ordered accordingly". 

it 	The Draft seniority list is hereby circulated 
for the information of all the staff members. This list 
is subject to further instruction8 to be received from 
the Central Office and the outcome of the final 
decision of bhe CAT, Madras Bench in the Application 
No. K 143/88 before the CAT (Camp at Cochin). 

The objection if any, may be forwarded to Regional 
provident Fund Commissioner in duplicate before 20th 
May, 1988," 
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8 	The applicant contends that the judgment of the 

Chandigarh Bench has nothing to do with the seniority 

of Head Clerks and that judgment has been relied upon 

by misinterpreting its import. In the impugned 

Annexure A5 seniority list, Examination HCs, like the 

to certain senih'i'ty 1+CS 
applicantwho were senioraLin the earlier Ar,nexure 1 & 2 

seniority list have now been shown as their juniors by 

reckoning  UL 

z*.zWfor purposes of seniority the date from which 

the Seniority HCs were given adhoc promotion as Head 

Clerk and the principle of 3 1 1 has been given up. The 

applicant sent representations (Annexure A6 and A?) to 

the 2nd respondent against this prOvisonal seniority 

list. The representations disclose that the applicant 

was aware of the reasOns for the changes made in the 

seniority list(Annexure A5). These have not been 

cisposed of by Respondents I & 2. 

91 	 One Ptl Bhaskaran and 4 others approached this 

Tribunal by filing OAK 623/ 88 challenging the Annexure A5 

seniority list. That application was allowed on 22.12.89 
with t he following directions, 

(Annexure A8)Lto which my learned brother was party. 

" In the facts and circumstances, we allow the 
application with the direction to the respondents 
1 to 3 that the applicants should be promoted on 
a regular basis as Head Clerks with effect from 
the dates on which every fourth vacanry to which 
they are entitled in the examination quota on 
the basis of their rank, occurred subsequent to 
their qualifying in the 1983 examination. In 
other words, the 4th, 20th, 28th, 32nd and 36th 
vacancies materialising in the cadre of Head 
Clerks after the applicants qualified, should be 
made available tothe applicants who ranked as 3rd, 
5th, 7th, 8th and 9th in the departmental exaninatjon. 
The promotions should be made with retrospective 
effect from the date of occurrence of these vacancies 
with all consequential benefits of pay, allowances 
and seniority". 

LTY 
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10 	In view of the tardy implementation of these 

directions, CCP 47/90 and CCP 9/91 have been filed. 

In CCP 47/90 9  the Department has also filed lIP 955/90 

seeking certain cl.arificatjons.These  are pending. 

'-thich 
11 	Subsequently, CA 303/88as filed by certain 

was heard. Their prayer was 

applicants, who are Seniority. HCsfor a direction that 

promotions from the cadre of Head Clerkbe made on the 

	

'(Annexure- Il 	basis of the AltatemmitaxAR provisional seniority listL 
- in that case) 

issued on 29.4.88, which is Annexure AS in CA 111/91. 

That was disposed of by a judgment dated 23.11.90 

(Annexure Alo) by tl.s same Bench. It was notced 

therein that a number of applications on this issue 

already atPd transferred to the Principal Bench, pursuant 

to an order issued by the Hon ble Chairman under SectIon 25 

of the Administrative Tribunals Act of 1985)that in 

CA 327/ 88 of the Ernakulam Bench, the finalization of 

the provisional seniority list (Annexure A5) ha.d been 

stayed , arid,that in OA 143/88 a direction h 	been issued 

that proniot ions made in accordance with the seniority 
U- issued on 29.4.68 

	

- 	listLshall be Subject to the outcome of the final judgment 

in that application, it has also to be stated that when 

CA 303/88 was heard, it was not brought to our notice that 

a decision (Annexure A8) had already been rendered in 

OAK 623/88. In the circumstances ,QA 303/88 was disposed 

of with the following directiona.to the respondents: 

"(a) Promotions fromthe rank of Head Clerk will 
be made only on a provisional basis from the 
provisional seniority list (Ann.II). All such 
promotions shall be subject to the final orders 
of the Tribunal in CA 143/88 and all promotees 
should be informed of this condition. 

Contd..p/8 
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"(b) For the present•, the Ann. III order promotin 
the 4th respondent shall be provisionally 
reviewed within a period of two months from 
the date of service of this order in the 
Context of the fact that in the AnnexUre-Il 
Seniority List the first applicant is shown 
as senior to the 4th respondent and the person 
entitled to promotion on such review be promoted, 
subject to the conditions mentioned in (a) above".. 

12 	Two persons who were not parties to OA 303/88 have 

filed review application$11/91 and 12/91 which are pending. 

13 	It is in this background that 111/91. has been 

filed. The grievance of the applicant is that all persons 

included in the Annexure-I seniority list, who are senior to 

him 1 have already been promoted from Head Clerks tot he 

post of AAO/ESO. The applicant is the next person to be 

promoted on the basis of that seniority list and a retirement 

vacancy has arisen on 1.1.91. If, however, the Annexure A5 

seniority list is relied upon for provisional promotions 

as now directed in OA 303/88 9  he may not get a promotion 

at all lathe near future. In this connection, he alleges tha 

in assigning seniority to the Head Clerks promoted on the 

basis of seniority, the An'nexure A5 provisional seniority 

list has unjustifiabi.y givetheW- contesting party 

respondents- whereas in the case of the Examination HCs, 

like the applicant, only the date of regular promotion is 

taken into account for seniority purposes. For this 

reason also they have been placed far below in the seniority 

list. 

14 	In the' circumstances,, the applicant has prayed for 

the following directions: 

" (a) to declare that promotions to the post of 
AAL/ESQ are bound to be made in confOrmity 
with the settled seniority of the incumbents 
Of the poo 
Annexure 	 Clerk as evidenced 

Contd.P/9 

L full weightage 
rar the adhoc 
service as Head 
Clerks rendered 
by them 
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to declare that the applicant 1.8 senior to 

. 

all promotees tothe 'cadre of Head Clerks who 
are promoted to that cadre on regular basis 
sub8equent to the ñegular promotion given to 
the applicant on 18.3.1982. 

to declare that respondent No.3 and others 
who got adhoc promotion in violation of the 
prescribed ratio 3: 1 are not entitled to get 
their adhoc service treated as regular service 
either directly or indirectly so long as the 
regularisation of the promotcions of the incumbents 
of the posts of Head Clerks effected on the 
basis of the prescribed ratio of 3: 1 stand 
undisburbed. 

to declare that Annexure A5 draft seniority 
list ceased to have effect in view of directions 
contained in Annexure A9 issued on behalf of 
the 18t respondent and no promotions should be 
effected to the next cadre on the basis of 
Annexure A5 0 . 

15 	The applicant had impleaded only 3 respondents 

of whom Respondents I & 2 are respectively the Central. 

Provident Fund Commissicner at New Delhi and the 

Regional Provident Fund Commissioner at Trivandrum - 

Administration, for short - and thE contesting 

Respondent-3. However, others who appeared on their 

own were permitted to be impleaded as additional 

Respondents 4 to 8. 

16 	The Administration has filed its reply and 

a separate reply has been filed by the Respondents 7 & 8 

who re all Seniority HCe. 

17 	In its reply, the Administration contends that 

the Annexure 1 & 2. were only draft seniority lists which 

were never finalized. 

18 	In transferred application T 556/1986, the 

Chandigarh Bench of the Tribunal had considered a 

similar matter relating to UDCs. The recruitment rule 

for promotion to t he post of LOG is similar to that of 

promotion to the post of Head Clerk, except that the 
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quota for promotion on seniority basis is 50 per cent 

and for promotion by examination of LOCs is 50 per cent. 

The judgment rendered on 23rd January 1987 (Exbt.R1) 

declared that the LDCs promoted on the basis of an 
tObe 

examination cannot be considere4Lor equated, to direct 

recruits and the interse seniority among the two groups 

cannot be fixed on that assumption and that therefore, 
- 1962" 

para-7 of te Peneral I*i ncipie 6f0r determining 

seniority1  circulated with the Annexure A3 letter and 

dealing with relative seniority of direct recruits and 

promoteesshould not be followed in this case and that 

instead,. para 6 of the said principles alone should be 

followed - Para 17 and 18 of that judgment are reproduced 

below: 

Thus,in the present case,promoteea on the 
basis of departmental examination who belong to 
the LDCs cadra cannot be termed as direct recruits 
and they belong essentially to the same category 
as promotees 'rom the LDCs cadre, who were promoted 
to the UDCs cadre on the basis of seniority—cum-
f'itfleS8. As a matter of fact, the promoted UDCs 1  
whether on the basis,of examination or on the 
basis of seniority, cannot be classified as direct 
recruits since all of them are promotees from 
the LDCs cadre. The promotee UDCs who have got 

- 	 promotion by qualifying departmental examination 
do not become 'direct recruits' just because the 
Central Provident Fund Commissioner has chosen 
to call them as such in his letter addressed to 
the Regional Provident Fund Commissioner. In fact 
the phrase 'direct recruit' is well understood 
in service law and it is difficult to agree that 
an administrative authority can categorise 'promotees' 
as ' direct entrants' just to suit administrative 
convenience. The argument regarding estoppel 
does not appear to be valid since the conditions 
as regards seniority incorporated in the promotion 
orders of the applicants were not statutory 
conditions." 

In view of the factual and legal position 
stated above, respondent No.1 is directed to recast 
the seniority list of UDCs treating all of them 
as 'promotees under the general principles of 
seniority in the department as applicable to 
promotees (vida para 6 of the notification dated 
1.11.1962)." 

It 



-11-. 

19 	The SLP tiled by the respondents was dismissed 

as follows on 11.8.1987 (Exbt.R2). 

"We see no reason to entertain this Special 
Leave Petition. One ground in support of 
this petition was that there is contrary 
decision by one of the Benches of the 
Administrative Tribunal. That difficulty 
will not continue by refusing to grant leave. 
We are of the view that the appropriate 
rule for determining the seniority of the 
officers is the total length of service 
in the promotional posts which would depend 
upon the actual date when they were promoted." 

20 	The Additional Solicitor General of India 

was consulted whether " t°tál length of servicein 

the above order tould include adhoc service and 

whether ' actual date when they were promoted' would 

refer to date of adhoc or regular promotion. He gave 

the following advice. (original is in OA 253/91, copy kept on 
record). 

L judgment 

" On the facts mentioned in the judgment 
it is the actual length of serVice from 

L (Sic) 

	

	 the date of the adhoc promotionLhas to be 
taken". 

Administration contentL that 
21 	The L, on the basis of the Chandigarh BenchL 

in Annexure A5, the examination passed LOCs were also 

treated as promotees only and on the basis of the 

advice given by the Additional Solicitor General, 

adhoc service was counted for reckoOing soniority. 

22 	In their reply, Respondents 7 & 6 have stated 

that the applicant cannot claim the benefit of direct 

recruitment for the purpose or seniority as he is also 

only a promotee, the only difference being that the promotion 
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has been made on the basis of an examination. Merely 

because he has passed the examination, he cannot be given a 

higher seniority over the persons who are senior to him. 

It is submitted that in the light of the Exbt.R2 Supreme 

Court 'a order in the SLP, the judgment of the Chandigarh 

Bench is binding on every one. It is also stated that 

the aforesaid judgment has been followed by the Hyderabad 

Bench of the Tribunal in their judgment dated 13.10.67,a 

copy of which was produced for our perusal. It is also 

contended that as they are the aeniormost UDCs, thair 

adhoc promotion as Head Clerk will count for seniority. 

23 	We have heard the arguments of the parties In 

'3- 
ciog which they reiterated the stand taken by them in 

their pleadings. 

24 	The learned counsel for the applicant contended 

that the enclosure to the Annexure A3 dated 1.11.62 sets 

out the principles of seniority to be adopted till it 

was repealed by the Annexure A4 circular dated 19.12.89. 

Para 5 thereof states that the -relative seniority of 

direct recruits shall be determined by the order of merits 

in which they are selected. In para-6 relating to 

promotions, it is stated that the relative seniority 

of persons promoted shall be determined in the order of 

selection for such promotions. Para-7 is the most important 

guideline which states that the relative seniority of 

direct recruits and of promotees shall be determined 

U accor din g  to the rotation of vacancies between direct 
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• 	 racrita and promotees which shall be based on the quota 

of vacancea reserved for direct recruits and promotions 

respeectivelyin the recruitment rules." It is contended 

that it is on this basis that the Annexure Al seniority 

list has been prepared assigning three places to departmental 

promotees from the seniority quota and assiqning the fourth 

L based on the 	place to a examination quota candidates This principle of 
ratiof3: I 

seniority has been upheld and followed in the earlier 

- I 	 judgment of the Tribunal in CA 623/88 (Annexure A8). It 

is submitted that the Chandigarh Bench judgment has nothing 

to do with the fixation of seniority of Head Clerks. It 

only decided that the LOCs promoted as lOCs on the basis 

Of examination held in 1979 and ,  1980 cannot claim seniority 

over other8 who,on the basis of their seniority as LDCs 1  

were first given adb'c promotion as UDCs in 1976 and jy" 

were given regular promotions from 11.5.1978. 

25 	On the contrary, the learned counsel for the 

respondents submit that the decision of the Chandigarh 

Bench produced at Annexure Ri is to the effect that LDCs - 

promoted as UDCs on the basis of examination cannot be 

treated as direct recruits and their seniority should be 

determined under para 6 of the principles of seniority 

Dirculated vide Annexure A3. That judgment is equally 

applicable to the promotions to the cadre of Head Lier ks  

from tOCs. 

26 	In the earlier judgment in CA 303/90 (Annexure Alo), 

it is mentioned in P3.in that, though not called upon to 

determine the final principles of seniority, the Bench 
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agreed with the view expressed in the judgment of the 

Chandigarh Bench. 

27 	We have now considered the matter on merits. 

28 	There is, obviously, a difference between the 

COflClU8iOfl$ 
reached by the Chandigarh Bench in the Exbt.R1 

judgment and the judgment rendered by the (rnakulam Bench 

at nnexure A8) to which rone of us- uas..Ap.arty (Sh.A'.V.Harid 

In the former judgment, the conclusiOn reached is that 

LOCs who have passed the, examination and been appointed 

as UOCs cannot be treated as direct recruits and therefore, 

cannot ge-t the benefit of the principles of seniority 
recruits. 

applicable to cthecLpn the contrary, in the judgment of 

the Ernakulam Bench in UAK 623/88, the issue whether UDCs 

who pass the examination and are appointed as Head Clerks 

are to be treated as direct recruits has not been examined 

at all on merits. This is clear for a perusal of this 

short judgment. Para 3 thereof is reproduced below: 

"3.In the Counter Affidavit, the respondents 1 to 3 
have conceded that for promotion as Head Clerks 
75% of vacancies are earmarked for seniority 
candidates and the remaining 25% for those who 
qualified in the departmental examination. They 
have also conceded that the applicants had obtained 
3rd, 5th, 7th, 8th and9th ranks in the examination. 
However, the respondents have justified the adhoc 
promotions in excess of the senirity quota by 
stating that the promotions have been made on an 
adhoc basis, and in accordance with the past 
practice only the seniormoat UOCs were considered 
for such adhoc promotions which were never offered 
to the examination qualified candidates. This 
.actice according to them was done away with, 
-after the decision of the Chandiirh BenchóT the 
tribunal in TA 556/86 and the decision of the 
Suj ems Court in SLP No.72 741 87. 	has been 
stated about the particulars of tIsidecisions. 
They have further stated that the adhoc promoti.ons 
of the applicants will be considered from the date 
of issue of Supreme Court 'a Order. They have, 
however, indicated that the first applicant who is 
the seniormost will now be promoted. on a purely 
temporary and adhoc basis in his turn. They have 
repeated that ad-hoc promotions to examination 

UL' 	 Contd.p/15 
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qua2ified candidate will be made from the date 
of decision of the Chandigarh Bench while earlier 
they had stated that it will be made from the 
date of issue of Supreme Court's Order." 

(emhaais added). 

Again ) in para 4 of that judgment, the following 

observations are made: 

The respondents 1 to 3 are hopelessly confused 
about the application of the rules to the filling up 
of vacancies of Head Clerks. They have not 
indicated how the decision of the Chandigarh Bench 
and of the Supreme Court in the SLP to which none 
of the applicants was a party would be relevant 
for denying to the applicants their rightf'Jl 
promotions as Head Clerks." 

xx 	 xx 	 xx.. 

" If the ChandiQarh Bench and the Supreme Court 

or uu• SflOLO 	rixea, tnat wou.La nave efFect 
only amonst those who claimed promotion against 
the seni ority quota and wUr1savoirreot 
whatsoever on the examination quota candidates 
like the applicanté uhb having qiialifid in the 
examinatTàiiTheld in ¶9B3ire it]in thefirsThine 
position8. 0  emphasis added). 

The respondents therein did not even raise the 

fundamental issue that the applicants therein, who are 

examination Head Clerks, are not to be treated as direct 

recruits. which is the crux of the judgment of the Chandigarh 
Bench. 

29 	In the circumstance, the judgment in DA 623/ 88 

(Exbt.A8) cannot be treated as having decided this question 

on merits and is therefore, not binding as a precedent. 

That question is to be considered now. 

30 	Persons like the applicant appointed as Head 

Clark on the basis of an examination held for UDCs cannot 

be considered to be direct recruits for U direct recruit" 

has a totally di?ferent connotation in administrative 

parlance. The essential feature of direct recruitment 

is that an opportunity has necessarily to be given to 
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• and, 
outsiders to participate in the recruitment/for this 

purpose 1 the recruitment rules normally prescribe the 

age limits as also the minimum educational qualifications 

tr.tecruitth8nt it of *.Ja outsiders. The recruitment rules. 

may, in addition, also permit the Departmental candidates 

to participate in such direct recruitment with or without 

conditions. Participation of outsiders is, however, the 

basic necessity without which it cannot be called direct 

recruitment. When para-7 of tt*Cerier.a.UPrinôiple6-1 962 

circulated with Annexure A3 speaks of interse seniority 

between promotees and direct recruits, it,thereforerefers 

to only such direct recruits and not to persons like the 

applicant. It is a misnomer to call the applicant and 

others like him direct recruits and also the use of 

abbrevations 'DR' in the seniority list is totally 

inappropriate and misleading. 

31 	It is not necessary for us to ess this point 

any further for para 12 of the Chandigarh Bench judgment 

(Annexure Ri) reproduces the Rules relating to recruitment 

of UD4 after the amendment made in November, 1984, by which 

direct recruitment was introduced as a third mode of 

recruitment. With that amendment 1 the Rules provide for 

3 sources of recruitments for UDC viz; promotion by seniority, 

promotion by examination (like in the case of the applicant) 

and direct recruitment. Therefore, a direct recruit. 

is totally different From one promoted on the basis of an 

General Principles .- 1962 
examination. Hence, para-? of 
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• 	will not apply to determine the interse seniority of 

persons likethe applicant (examination quota promotees) 

on the one hand and others promoted on seniority basis 

on the other. 

32 	Instead of merely, giving a negative declaration 

that the UDCs who were promoted as Head Clerks on the 

basis of a competitive examination should not be treated 

as direct recruits for the purpose of fixing their 

seniority in the cadre of Head Clerks, we  find it necessary 

to clarify as to how their seniority should be fixed. For, 

no guidance has been given in this regard either in the 

judgment of the Chandigarh Bench in T1 556/86 (Exbt.R1) 

nor in the judgment of the Hyderabad Bench of the Tribunal 

in IJA 491/86 produced for our perusal. 

33 	That apart, even para 6 of the General Principles, 

1962 ) which governs the relative seniority of promot'as and is 
UL 

reproduced below, does not contain any - guidelineX utdch 

will apply to the present case. 

11 6. Promotees: 

The relative seniority of persons promoted to 
the various grades shall be determined in the 
order of their selection for such promotion; 
proiided that where persons promoted initially 
on a temporary basis are confirmed subsequently 
in an order different from the order of merit 
indicated at the time of their promotion, 
seniority shall follow the order of confirmation 
and not the original order of merit; 

Where promotions to a grade are made from 
more than one grade, the eligible persons 
shall be arranged in separate lists in the 
order of their relative seniority in their 
respective grades. Thereafter, the Departmental 
Promotion Committee shall s elect persons for 
promotion from each list upto the prescribed 
quota and arrange all the candidates selected 
from different lists in a consolidated order of 
merit which will determine the seniority of 
the persons on promotion to the higher grade." 

LLI 
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34 	As a matter of fact, the enclosure to Apnexure A3 

(i.e., General Principles1962) is an adipted version 

of the Ministry of Home Affairs CM No.1-11F55RPS dated 

22nd DOcember 1959 (1959 instruction, for short) which has 

been reproduced in Swamy's Compilation an Seniority and 

Promotion in Central Government Service (2nd Edition) at 

pages 6 to 10. The 1959 instructiOn authoriSe the issue 

of such principles of other Departments of Government. 

The promotion relating to seniority of direct recruits, 

promotees and relative seniority of direct recruitments 

are contained in paras 4 1,5 & 6 of the 1959 instructions 

and in paras 5,6 & 7 of the General Principles 1962 are 

the same. Both contain an explanatory memorandum to 

the principles of seniority. The Explanatory Pamorandum 

to the 1959 instruction relating to seniority of promotees 

is reproduced below: 

"General Prihciple 5(1) - Where promotions are 
made on the basis of selection by a Departmental 
Promotion Committee, the seniority of such promotees 
shall be in the order in which they are recommended 
for such promotion by the Committee. Where promotions 
are made on the basis of seniority subject to the 
rejection of the unfit, the seniority of persons 
considered fit for promotion at the same time shall 
be the same as the relative seniority in the lower 
grade from which they are promoted. Where, however, 
a person is considered as unfit for promotion and 
is superseded by a junior, such person shall not, 
if he is subsequently found sUitable and .Drornoted, 
take senIority in the hioher grade over the junior 
person who had superseded him. 

"General Principle.5(ii)IllUstratiofl. Where 75 % 
of the vacancies in the grade of Head Clerks are 
reserved for promotion from the grade of Upper Division 
Clerks and 25% from the grade of Store—Keepers, the 
eligible Lper Division Clerks and Store—Keepers 
shall be arranged in separate lists with r ef'erence 
to their relative seniority in those grades. The 
OPC will make selection of, three candidates from the 
list of UDCs and one from the list of Store Keepers. 
Thereafter the selected persons from each list shall 
be arranged in a single list in a consolidated order 
of merit assessed by the IPC which will determine the 
seniority of the persons on promotion  to higher grade'!. 
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However, in the ExplanatOry memorandum to the General 

Principle 1962, only the first explanation,reproduced 

aboveiS included. The secondexplaflatiofl is, for some 

reason or other, omitted. 

35 	No doubt, the illustration given inthe explanation 

to General Principle 5(u) in the above extract from the 

1989 instructiOn does not apply dixectly to the present 

case.Flriether the inter-se seniority in the present 

application should also be, nevertheless, disposed of in 

the manner indicated therein will be considered a little 

later. 1 or the present, it is necessary and sufficient. 

•to note that even when promoti3n is made from two different 

grades, with fixed percentages of promotion allocated to 

each grade, the simple rota rule is not directed to be 

followed. In other words, the allocation is not directed 

to be in the :.'abio of 3 UDCs : 1 Store Keeper. 

36 	It is in this circumstance that one has to find 

for 
out what is the' equitable basiSfiXiflg seniority in the 

present case,keeping in view various provisions relating 

to seniority. It is quite possible to contend that even 

if the examination passed promotees are not to be treated 

as direct recruits, .till,every block of four vacancies 

of Head Clerk should be taken as a separate unit and 

3 seniority promotees and I examination promotee have tobe 

appointed to those vacancies to satisfy the direction 

contained in the recruitment rules and thus follow a 

roster of 3 : I ratio. lJn the contrary, it could also be 

t.L- 

 T'Tn 
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seriously contended that, for this purpose, the vacancies • 

alone 
that arise ina calendar year will 	have to be taken 

in 

as a block. We are/agreeinent with the latter view 

because it is necessary to do so in the light of certain 

other provisions relating to functioning of Departmental 

Promotion Committees', when they consider promotions. 

The following provisions from Lhapter 3 of the 

aforesaid Swamy's Compilation make It clear that vacancies 

arising in a year have to be considered for promotion by 

the DPC. 

11 3.1 The D.P.Cs. should be convened at regular 
intervals to draw panels which could be utilised 
on making promotions against the vacancies 
occurring during the course of a year." 

xx 	xx 	xx 

113.2 The requirement of convening annual meetings 
of the D.P.C. should be dispensed with only after 
a certificate has been issued by the appointing 
authority that there are no vacancies to be filled 
by promotion or no officers are due for confirmation 
during the year in question." 

xx 	xx 	xx 

11 6.4.1 Where for reasons beyond control, the 
D.P.C. could not be held in any yr(s), even 
though the vacancies arose during that year (or 
years), the first D.P.C. that meets thereafter 
should follow the following procedures:- 

(1) Determine the actual number of regular 
vacancies that arose in each of the 
previous year(s) immediately preceeding 
and the actual number of regular vacancies 
proposed to be filled in the current year 
separately. 

Consider in respect of each of the years 
those officers only who would be within 
the field of choice with reference to 
the vacancies of each year starting with 
the earliest year onwards. 

Prepare a 'Select List' by placing the 
select list of the earlier year above 
the one for the next year and so on. 

It is thus clear that vacancies occuring in,a year have 

to be considered as a block and that principlek should 

IL 
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apply in the present case also. 

37 	In that event, it is our considered view that 

the first 75% of the vacancies that arise in a year shall 

be assigned to the seniority quota and the last 25% of 

those vacancies shall be assigned to the examination quota 

and the seniority HCs should enbloc be ranked senior to 

the examination HCs. Their interse seniority should be 

fixed on this principle., for the following reasons. 

To facilitate analysis, an example of one year has been 

taken in which 20 vacancies of Head Clerks have arisen. 

If all the vacancies are to be filled up by 

promotion on the basis of seniority—cum--fitness, all the 

persons from Sl.No. 1 to 5l.No.20 in the seniority list 

will be promoted on the basis of seniority, if they are 

fit. The quota for such promotion has now been restricted 

to 75 per cent only by the Rules. Therefore, if there 

are 20 vacancies in a calendar year, the first 15 vacancies 

will be filled up by promoting the seniormost UDCs who 

are found fit. 

The provision of 25 per cent for examination 

quota is to be construed as an exception to therule that 

promotion is normally to be on the basis of seniority, 

subject to fitness. Its implication is that the persons 

at serial No.16 to 20 in the seniority list—assuming that 

Sl.Nos 1 to 15 have all been found fit and promoted to 

the first 15 vacancies reserved for the seniority quota - 

cannot claim consideration for promotion to the vacancies 
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at 16 to 20 merely because they are the next immediate 

seniors. This is due to the fact that, these vacancies 

are reserved for the examination quota and there will be 

a competition to get promoted to these vacancies. Therefore, 

persons at 51 No.16 to 20 in the seniority list have to 

compete alonguith many others who are juniors to them in 

service,but who have the necessary qualifications for 

appearing in the examination. The five vacancies from 

16 to 20 will then be filled by promotion of those who 

pass the examination. 

(iii) The recruitment rule placed on record also 

state 	Provided further, that interse seniority of the 

successful candidates so appointed from the same 

examination whether from amongst the successful employees 

of the Regional Offices ol. the Head quarters Office 

shall be determined acccr:ing to t he mont on the basis 

of the marks". and therefore, the 5 vacancies will be 

filled in the order of merit in the examination. It is 

- 	clear that amongst the examination passed candidates alone- 

and not among all persons eligible for promotion— the 

order of promotion will be on the basis of merit. They 

cannot be compared with the persons at Sl.No.1 to 15 in the 

seniority list except on the basis of their seniority 

which is the only factor common to all of them. In that 

regard, they will all be junior to Si.No. 1 to 15, and 

hence cannot get precedence over them. 
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In a panel prepared for promotion, a person 

who is junior in service, cannot be placed above a person 

who is seniOr to him in service under any circumstance, 	- 

unless the recruitment rules or the executive instructions 

regarding seniority specifically authorise this. The 

recruitment rules and the General Principles-1962 do not 

state that the Examination HCs will rank senior to all or any 

of the seniority HCs. In the absence of such a specific rule 

or instruction, all the examination passed UOCs to be 

promoted as Head Clerk to the 5 posts reserved for them 

will be juniors to those who have a right to be appointed 

to the first 15 vacancies on the basis of seniority —cum-

fitness. 

Nothing, however, prevents any one or:flrnre 

senior UDts ( i.e., serial No.1 to 15) also to appear in 

the examination. It has only to be clarified that if such 

a person passes the examination, he cannot gain any advantage 

over any of his service seniors who have not passed the 

examination. He will still get his promotiOtioflly on his turn, 

according to his seniority, for the reason that the recruitment 

rules do not give him any other right s even in such a case. 

His promotion will also be treated as a promotion to the 

seniority quota. It would also makeno difference to his 

consideration for promotion in his turn in the seniority 

quota vacancy 1even if he fails in the examination and he 

shall not be penalized for having failed in the examination. 
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(vi) It is here that it is appropriate to consider 

why the panel should not be prepared on the basis of the 

explanatory memorandum to the 1959 instruction relating 

to General Principles 5(u) extracted in para 34 supra. 

The main reison is t hat in the illustration given in 

that explanatory memorandum there are two different feeder 

categories i.e., uocj and $tre Keeper. Unless conditions 

of service - viz; number of posts, method of recruitment 

etc - are identical, the position of the eligible 

candidates in the respective seniority lists cannot be 

compared or matched with each other on the basis of their 

seniority in the respective lists. In other words, to 

mix the two seniority lists into one integrated list 

would be doing injustice to some persons in both groups 

IL 

and will be favouring othergin both groups. The principle 

of selection from those eligible from those categorie3 

was adopted because there were two entirely different 

sources from which recruitment was being made. If they 

cannot be compared on the basis of seniority for the 

reason stated above, a comparative evaluation on the 

basis of merit alone was possible to determine the order 

of their' placement in the panel. 

In the present case the feeder category is only 

one. All are UOCs and as seni'ority is the only common 

factor for comparion, it can be taken into account for 

preparing the panel cfo,r prvrnotibn..-: '.... Therefore, 

after identifying the examination passed candidates based 

tL- 
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on their merit, a common Hpanel,, including both groups, can 

be drawn on the basis of.their service seniority. It 

will then be found that the first 15 places are occupied 

by the seniormost amongst the 20 persons in the panel. It 

will also be noticed that all the examination passed 

candidates will necessarily be at the bottom of the panel, 

being the juniormost in the panel. For, if any of them 

service ' 
had a higher/seniority, he ww].d be entitled to promotion 

merely on the basis of his seniority as ch rified in (v) 

above. In other words, the examination passed candidates 

will be only those persons who have  a lower seniority,but 

as between them, their names will have to be rearrangod 

on the basis of their merit in the examination. 

In other words, the Recruitment RulEs and 

the General Principles-1962 :read. 	together clearly 

establish that the examination quota promotees shall 

enbloc be placed below seniority quota promotees. 

The aforesaid conclusions are reinforced 

by the 1989 Regulations (Annexure A4). The regulations 

treat promotion on the basis of examination as being 

different from direct recruitment which is the point 

decided in the Chandigarh Bench judgment. Secondly, 

Regulation-5 makes the following provisions for determining 

seniority. 

115 Relative seniority of direct recruits, promotees 
against examination quota and promotees against 
seniority quota: 

The relative seniority of direct recruits, 
promotees against examination quota and promotees 
against seniority quota shall be determined 
according to the rotation of vacancies among them, 
which shall be based on the quotas of vacancies 
reserved for  each in the Recruitment  Rules." 
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It is 'this regulation which gives authority for the 

first time, for fixing seniority of examination quota 

promotees on quota basis. It is only under this 

Regulation that, for the first time, those who pass 

the examination (i.e., Examination HCs) may become 

senior to t hose who are otherwise senior to them 

(Seniority HCs), but have not passed the examination. 

The General Principles-1962 did not have such a specific 

provision regarding examination quota promotees. As 

the 1989 Regulations have come into force only from 

9.12.89 when they were published in the Gazette,  they 

will not apply to earlier case, like the present one. 

Hence, it is clear that all those who were promoted 

prior to 9.12.89 as Head Clerks to the 75 per cent of 

vacancies to be filled up on the basis of seniority-

curn—fitness, will enbioc be senior to the examination 

passed UDCs who have been selected to fill up the 25 

per cent vacancies allotted to them. It has only to 

be added that the Examination HCs appointed to their 	- 

quota in one year will, similarly, rank enbioc senior to 

the Seniority HCs appointed to the subsequent vacancies 

in the following year on the basis of seniority—cum-

fitness. 

38 	That takes us to the last issue viz, the adhoc 

promotions made and the counting of the service r endered 

on the basis of adhoc service for purpose of fixino 

/ 	interse seniority. In para 37 supra,ua have referred 

CL: 
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in 
to the eequen.Oe/which pronotions will be made from 

the two sources, if there are 20 vacancies in a calendar 

year. It can be stated straight away that any promotion 

of 
I which is contrary to the sequence/appointment specified 

in para 37 will be an adhoc promotion for such period 

as the contravention continues and that such period of 

adhoc promotion will not count for seniority. This 

proposition is not in any way contrary to the order of 

the Hon'ble Supreme Court in Exbt.R2 which is extracted 

order 
/ in para 19 supra. ThatLcannot be interpreted to mean 

that the Hon'ble Supreme Court implied that periods of 

adhoc service rendered contrary to law should also count 

for seniority. 

be 
39 	A few imaginary instances willLhelpf'ul to establish 

this point by assuming that the are 20 vaccncies in a 

y ear. 

(i) It may be assumed that uhi the first vacancy 

arose - say on 1.1.80 - the panel for promotion on the 

basis of seniority—cum—fitness was not ready. Nevertheless, 

the Administration appointed 'X', the seniormost UDC, on 

an a dhoc basis. Later on, in Qctober 1980, the DPC met 

and prepared a panel in which 'X' was found fit for 

promotion. He was then regularly promoted from 1.11.80. 

In such a circumstance, he can count for' seniority purposes 

the service rendered from 1.1.90 itself because, his 

initial appointment on 1.1.80 did not defeat the legitimate 

interest of any other person and was adhoc only to the 
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extent that his fitness for promotion had not been 

certified by the DPC then but was certified later. Further, 

the DPC did not specifically disapprove of that adhoc 

0 f f i C I at i P fl. 

(ii) If in the example at (i) above, 'V' is 
U.- 

substituted for 'X' at all places and it is assumed that 

he is 6th in1 the seniority list, his adhoc promotion 

from 1.1.80 to 1.11.80 cannot be reckoned for seniority 

purposes because, that adhoc promotion was granted without 

- 

	

	considering the cases of seniors like 'X'. His seniority 

can be counted from 1.11.80 only. 

if 
-p 	 (iii) In theexample at (i)11X' is substituted by 

'i', who is too junior to be considered for promotion on 

seniority basis, but had passed the examination with the 

greatest merit, he cannot count his seniority from that 

date, because that vacancy is earmarked for seniority 

quota and should have gone to 'X'. 

(iv) If tZ' whose place in the seniority list is 

18 - and hence not eligible to be promoted on seniority 

basis to the 15 seniority quota vacancies - and who has 

not passed the examination is appointed on an adhoc 

basis to the 16th vacancy which arose on 2.11.60, his 

adhoc promotion will be irregular for tLo reasons. The 

first is that If examination passed UDCs are available 

for promotion the most'merjtorjous should have been 

an 
promoted. The second is that this isLofficiation against 

a post in a quota to which he is not entitled to be 

promoted. The service of 'V from 2.11.80 till he is 



0 
-29- 

regularly promoted has, therefore, to be ignored 

for seniority purpose. 

These examples are only illustrative and not 

exhaustive. 

40 	Apparently, in the Annexure A5 seniority 

list, the seniority HCs have been given credit for 

all their adhoc service uithout considering whether 

the whole or any part or that service ought to have 

been excluded fronkekoning for the purpose of 

seniority. This action is defended on the ground 

that this is based on the order of the Supreme 

Court and the advice given by the Pdciiticnal Solicitor 

General extracted in para-20 supra. Needless to 

say, the Exbt. R2 order as well as the advice by the 

Additional Solicitor General has b een grossly 

misinterpreted by the Administration. The Apex 

Court has dealt with this matter in great detail 

in their judgment in the Direct Recruitment case, as 

it is called (AIR 1990—SC 1607) wherein 11 

propositions have been laid down to settle disputes 

in regard to seniority matters between direct 
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(Para -44) 

recruits and promotees. Propositions A & BLare as follow8: 

once an incumbent is appointed to a post 
according to rule, his seniority has to be 
counted from the date of his appointment 
and not according to the date of his confirma-
tion. The corollary of the above rule is that 
where the initial appointment is only adhoc 
and not according to rules and made as a 
stop-gap arrangement, the officiation in such 
post cannot be taken into account for considering 
the seniority." 

If the initial appointment is not made by 
following the procedure laid down by the 
rules but the appointee •continues in the 
post uninterruptedly till the regularisation 
of his service in accordance with the rules, 
the period of officiating service will be 
counted." 

In a subsequent judgment in Keshav Chandra Joehi Vs 

Union of India (AIR 
1 1991 SC 284), the judgment in the 

Direct Recruits case was followed and it was observed as 

follows: 

An officer appointed by promotion in accordance 
withulas and within quota and on declaration 
of prbbation is entitled to reckon his seniority 
from the date of promotion and the entire length 
of st3rvice, though initially temporary, shall 
be 'counted for seniority. Adhoc or fortuitous 
appointments on a temporary or stop gap basis 
cannot be taken into account for the purpose of 
seniority, even if the appointee was subsequently 
qualified to hold the post on a regular basis. 
To give benefit of such service would be contrary 
to equality enshrined in Art.14 read with Art.16(1) 
of the Constitution as unequals would be treated 
as equals. When promotion is outside the quota, 
the seniority would be reckoned from the date 
of the vacancy within the quota, rendering the 
previous service fortuitous. The previous 
promotion would be regular only from the date 
of the vacancy within the quota and seniority 

the 

confirmation. In order to do justice to the 
promotees it would -not be proper to do injustice 
to the direct recruits. The rule of quota being - 
a statutory one must be strictly implemented and 
it'is impermissible for the authorities concerned 
to deviate from the rule due to administrative 
exigencies or expediency. The result of pushing 

a 
and any construction otflerwXse wouia be 

wouldbffend Arts. 14 and 16 

( para- 23-emphasis 
added) U- 
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The special circumstance in which proposition IBI 

of t he Direct recruits case could be applied wa 

clarified as follows: 

) -- 

25.As stated, the counsel for the promotees 
placed strong reliance on proposition 'B' 
while the counsel for the Direct Recruits 
relied on proposition 'A'. The controversy 
is as to which of the propositions would 
apply to the facts of this rase. The 
proposition 'A' lays down tat once an 
incumbent is appointed to a post according 
to rules, his seniority has to be counted 
from the date of his appointment and not 
according to the date of his confirmation. 
The latter part thereof amplifies postulating 
that where the initial appointment is only 
adhoc and not according to rules and is made 
as a stop-gap arrangement, the pejriod of 
officiation in such post cannot be taken 
into account for reckoning seniority. The 
quintessence of the propositions is that 
the appointment to a post must be according 
to rules and not by way of adhoc or stop-gap 
arrangement made due to administrative 
exigencies. If the initial appointment thus 
made was de hors the rules, the entire length 
f jct service cannot b counted f9r Seniority. 	n otner woras tne appointee 

would become a member of the service in the 
substantive capacity from the date of his 
appointment only if the appointment was made • 	 according to rules and seniority would be 
counted only from that date. Propositions'A' 
and 'B' cover different aspects of one 
situation. One must discern the difference 
critically. Proposition 'B', must, therefore, 
be read alonguith para 13 of the judgment 
wherein the ratio deciding of Narendra Chadha 
was held to have considerable force. The 
latr postulated that if the initial 
appointment to a substantive post or vacancy 
was made deliberately, in disregard of the 
rule and allowed the incumbent to continue 
on the post for well over 15 to 20 years 
without reversion and still the date of 
regularisation of the service in accordance 
with the rules, the period of officiating 
service has to be counted towards seniority. 
This Court in Narendra Chadha's case was 
cognizant of the fact that the rules empower 
the Government to relax the rule of appointment. 
Without reading paragraph 13 and Proposition 
'8' and Narendra Chadha's ratio tegether the 
true import of the proposition would not be 
appreciated." 

41 	Therefore, adhoc service cannot be considered 
1 

satisfies atleast 
for seniority purposes unless itLawistaw three broad 

tests: 

(i) the person was: rully qualified on the date 

adhoc promotion was granted. p  

) 



-32- 

the case of all persons eligible to be 

considered for promotion had been considered 

by competent authority; and 

it is within the quota to which alone the 

person could have been regularly promoted. 

Therefore, 	Annexure A5 seniority, has to b e recast. f 
Where adhoc service has t:een counted for reckoning seniority, 

such service which is contrary to the Rules, as explained 

earlier has to be excluded. 

42 	For this purpose, a roster has to be maintained 

and the following directions are given for maintaining 

that roster. 

(1) The respondents should consider the vacancies 

arising in each calendar year separately as a unit.' 	' 

The first 75 per cent should be reserved for promctiLon 

quota and the last 25 per cent should be reserved 	for 

examination quota. 

(ii) The following, 	however, are exceptions to 	(i) 

above. 	 -- 

If the vacancies in a year are less than 4, 

the examination candidates will get no chance of promotion 

at all. Therefore, the unit of consideration srould be 

extended beyond one year in the roster till atleast 4 

vacancies become available for allocat ion on 3 : I ratio. 

If the number is more than 4 9  but not capable 

of exact apportionment ( e.g., 5 9 6 or 7) adjustment has 

to be made. As will be evident, the shortage in the 
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vacancies to facilitate exact apportionment on 3 : I 

basis cannot exceed 3. This shortage has to be drawn 

from the next vacancies arising in the next year. In 

the vacancies of the same year, the quota for the 

examination candidate shall be restricted to 25 per cent 

thereof in whDle number, ignoring all fractions, and 

the full quota will be made good only in the next year 

by drawing the minimum number of vacancies which arise 

in the next year.. Among them also the last vacancy 

only will be allocated to the examination quota. Thus, 

if the vacanciES in a year are 5, the examination quota 

will be 25% thereof = 1.25 = 	1. Therefore, the first 

4 vacancies will be allocated to the seniority quota and 

the last vacancy will be allocated to the examination 

quota. Three vacancies have to be drawn from the next 

year thus increasing the total to B vacancies 1in which 

the share of seniority quota and examination quota will 

be 6 and 2 respctively. Hence, out of the 3 vacancies 

in 
drawn upon Lthe next year, the first 2 vacancies will be 

allocated to the seniority quota and the last vacancy 

to the examination quota. If on the other hand there are 

7 vacancies in a year, the examination quota will be 25% 

i.e., 1.75 = I only. Thus, the first 6 vacancies will 

be allocated to the seniority'quota and the 7th vacancy 

will be allocated to the examination quota. The shortage 

to facilitate exact allocation is only 1 and.this vacancy 
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will be drawn from the next years vacancies and 

allocated to the examination quota. 

(iii) If, the examination quota candidates 

pass the examination after• the vacancies had arisen 

their s.lts will be kept reserved for them and after 

they are appointed, they have to be given assumed dates 

for seniority purposes only which will be the dates 

when the vacancies arose. They will then rank senior 

to seniority HCs who have been appointed to these 

earmarked slots on an adhoc basis. This will then 

correctly indicate who their juniors are. This is 

necessary to satisfy the quota rule of reservation 

as will be clear from the emphasized portion of para 23 

of the judgment in KC Joshi 's case extracted in para-.40 

s ipra. 

43 	Having set out the principles of seniority 

to be folloIded and the manner in which they should be 

given effect to in imaginary situations,we now feel 

that final orders can be passed in this case. Accordingly, 

for the foregoing reasons, these applications are disposed 

of with the following dec larat ions/dir ect ions: 

(1) For the purpose of applying the 'General 

Principles for determining seniority' enclosed with the 

letter No.Adrn.20(17)/61 dated 1.11.62 (Annexure A3) 9  

UDCS who have been promoted as Head Clerks to the 25 % 

of the vacancies reserved for the examination quota 
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shall not be treated as direct recruits, but shall be 

treated as promotees only and accordinglytheir inter—se 

seniority shall not be regulated by the principles 

mentioned in para-7 therefore. 

(ii) For the period prior to the coming into 

force of the 1989 Regulation (Annexure 4) from 9.12.89, 

the Recruitment R1es relating to promotion to the post 

of Head Clerks and the General Principles— 1962 did not 

authorize that examination quota promotee should get the 

benefit of every fourth vacancy on the basis of the 

ratio of 3 seniority promotees : 1 examination promotee. 

A combined reading of all the provisions requires that 

the examination quota candidates are placed below all 

the seniority quota candidates 	en bloc in every year. 

(iii) 	The interse seniority among persons promoted 

as Head Clerks to the seniority quota and to the examination 

quota, until Annexure-4 Regulation were published on 

9.12.89, shall be determined for each calendar year 

separately. The first 75 per cent of the vacancies in a 

calendar year shall be apportioned to seniority quota 

and the last 25 per cent of vacancies shall be apportioned 

tothe examination quota with marginal adjustments, where 

such extent apportionment is not possible. All seniority 

Head Clerks appointed in a year shall be placed enbloc 

senior to all Examination HCs appointed in that year. 

(iv) Adhoc service as Head Clerks shall not be 

considered for reckoning seniority, if it is violative of 
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the Rules and the guidelines given by the Hon'ble 

Supreme Court and all such service shall be reconsidered 

in the light of paras 39 to 41 of this judgment. 

(v) The respondents are directed to prepare, 

within three months from the date of receipt of this 

judgment, a fresh provisional seniority list in replacement 

of the Annexure A5 seniority list, keeping in view the 

declarationS given above and the other observations 

made in this judgment and take further action with a 

view to finalizing it. 

Until such a fresh provisional seniority 

list is prepared, promotions to the next higher grade 

will be made only provisionally on the basis of the 

Annexure A5 seniority list and be subject to the final 

orders in QA 143/88. 

After the preparation of a fresh provisional 

seniority list as directed in (v) above, provisional 

promotions shall be made on the basis of that list, 

purely on a provisional basis, subject to adjustments 

to be made on the finalization of that list. 

On the finalization of the seniority list 

prepared in pursuance of (v) above, all promotions of 

persons appointed as Head Clerks before 9.12.89 made in 

the past shall be reviewed. If, as a result of such a 

review, it is foUnd that any Head Clerk has been promoted 

in the past to the next higher grade prior to the date of 

finalization of the seniority list prepared under(v) above, 

L 



prematurely and irregularly, he shall not be reverted, 

IS 	! 
but he shall be accommodated in a supernumarary post 

till such time as he vacates that post or becomes 

eligible for promotion in accordance with the revised 

seniority list, according to his turn, unless he is 

found unfit for other reasons. The period of service 

.endered by such person on the higher grade, now found 

to be irregular, shall not count for seniority in the 

higher grade when regular promotion is made to that grade. 

are 
wej: of the view that such directions are needed to 

reduce the hardships that will, otherwise, have to be 

faced, after making the adjustments in accordance with 

the revised final seniority list, because thd earlier 

promotions were given by the Administration on their 

wrong interpretation of the relevant rules and instructions. 

44 	A copy of this judgment as well as the judgments 

in QAK 303/88 and BA 623/88 shall be sent to the F-lon'ble 

Chairman of the Central Administrative Tribunal, as the 

connected cases are stated to be pending before the 

Principal Bench vide para 11 of the latter judgment,.for such 

action as he may c nsider appropriate. 

ell 

(A.V.Haridasan) 	 (N.tI.Krishnan) 
Member (Judicial) 	 Member (Administrative) 
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Thursday, this the 25th day of April, 1996 

CORAM 

HON'BLE MR JUSTICE CHETTUR SANKARAN NAIR, VICE CHAIRMAN 

HON'BLE MR P V VENKATAKRISHNAN, ADMINISTRATIVE MEMBER 

P. Narayanan Nair, 
Retired Enforcement Officer, 
Sreevihar, Market Junction, 
Kulasekbaram P.O. 	 .. Petitioner 

Vs 

K.S Ponmayuran, 
Regional Provident Fund Commissioner, 
Kerala, Thiruvananthapuram. 	 .. Respondent 

By Advocate Mr P.K. Madhusoodhanan. 

The petition having been heard on 25th April 1996, 

the Tribunal on the same day delivered the following: 

ORDER 

CHETTUR SANKARAN HAIR (J) ,VICE CHAIRMAN 

Contempt is alleged in respect of an order dated 

11,2,1992. The Contempt Petition was filed only on 

9.4.1996, four years and two months after the order., 

The period of limitation under Section 20 of the Contempt 

of Cous Act is one year. The Registry is well justified 

in the objection raised. The petition is barred by 

limitation, and it is accordingly dismissed. No costs. 

Dated the 25th April, 1996. 

- 	 -'- 	
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P V VENATAKRISHNAN 	CHETTUR SANKARAN NAIR (J) 
ADMINISTRATIVE MEMBER 	 VICE CHAIRMAN 
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