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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
ER NA KU LAM 

	

O.A. No. 	 of 	1990 

DATE OF DECISION 

P Sreekan an Nair. 	 Applicant (s) 

Mr.P.Gopalakrishnafl Nair 
jxRtmtaZ*$**2Xtv0te for the Applicant (s) 

Versus 

The Pástmaster GehsralKere1a Respondent (s) 

Circle, TrivandrUrn & 3 others 

Mr..IPM I 	jU brahiKhgf, AC1S . __ Advocate for the Respondent (s) 

CO RAM: 

The Hon'ble Mr. S .P.Mukerji 	- 	Ulce Chairmfl 

and 

	

The Honble Mr. A.U.Haridasan 	- 	Judicial Member 

Whether Reporters of local papers may be allowed to see the Judgement? 

To be referred to the Reporter or no 
Whether their Lordships wish to see the ai copy of the Judgement? 
To be circulated to all Benche,sT of the Tribunal ? 

JUDG.EMENT 

(Mr.A.U.Haridasan, Judicial Member) 
In this application filed Jner Section 19 of the 

Administrative Tribunals Act the applicant has challenged 

the selection and appointment of the third respondent as 

Extra Departmental Delivery Agent of Pangappara Post O??icth 

and has prayed, that a direction may be issued tothefirat 

responden to issue proper direction to the second respondent . 

to appoint him as E.D.O.A. in Pangappara Post Office, Trivand-

rum. 

24 	
Pursuant to a notification dated 2.9.1987 calling for 

applications to the post of E.D.D.A. at Pangappara Post Of?ice, 

the applicant who possess all the prescribed qualifications 

for the post, submitted his application. Uut or tne v .  

candidates whq responded to the noti?icatiOfl, the applicant 

- 
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and the third respondent alone were called for an Interview 

- on 30.10.1987. The applicant appeared in response to the above 

call letter and produced all his testimonials. The third res-

pondent also appeared. Though the applicant obtained more marks 

in the S.5.L.C. examination than the third respondent, the third 

respondent was selected and appointed to the post. According 

to the applicant he having obtained more marks in the $.S.L.C. 

examination and having had previous experience as E.O.O.A. in 

the same Post Office was a better candidate than the third res-

pondent who had never worked as an E.D.D.A. Aggrieved by his 

non-selection and the selection of the third respondent, feeling 

that he had beendiscriminated against, the applicant submitted 

a representation Annexure-A--III to the first respondent request-

ing him to interfere in the matter and to render justice. As 

this representation was not disposedof by the first respdent, 

the applicant filed OAK-293/87 before this Tribunal challenging 

the seleOtion and appointment of the third respondent. This 

application was disposed of by this Tribunal by judgement dated 

20.8.1989(copy at Annexuri A-IV) directing the first respondent 

to dispose of the representation submitted by the applicant consi-

daringall the aspects withina period of two months from the 

date of receipt of that order. This representation has been 

disposed of by the first respondent by his order dated 17.10.1989 

at Annexure A-V holding that the inquiry revealed that the 

selection of the third respondent was quiet in order. Aggrieved 

by Annexura A-U order, the applicant has filed this application. 

It is averred in the application that as he had obtained higher 
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marks in the S.S.L.C. examination than the third respondent, 

the selection and the appointment of the third respondent, 

overlooking his superior claim is arbitrary, illegal and via-

lative of Articles 14 and 16 of the Constitution. It has also 

been averred that the impugned order Annexure A-V is bad for 

non-app].ication of mind since the first respondent has not 

suan despite the direction from the Tribunal given due consi-

deration th all the aspects mentioned in his representation 

and stated the reasons for the conclusion arrived at in the 

impugned order. 

3 0 	Though the third respondent was served with notice, he 

did not appear nor was any statement filed on his behalf. 

Respondents-i, 2 and 4 in their reply statement have 

admitted that among the 9 candidates who responded to the 

notification calling for applications to the post, the appli-

cant and the third respondent were the two persons considered 

for selection as others did not satisfy the eligibility criteria. 

It is further admitted that the applicant had obtained 226 

in the S.S.L.C. Examination 
marks and the third respondent had obtained , y 216marksL. 

The reason why the applicant was not selected, according to 

the respondents is that he was found physically unfit and that 

he tried to influence by political pressure rendering himself 

unsuitable for appointment. It has also been averred that 

the third respondent was entitled to preference as a retrenched 

E.D.A gent. 

The applicant filed a rejoinder. He has categorically 

denied theç allegaos thathe tried to exert political 
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influence. He has also stoutly refuted the contention that 

he wasfound physically unfit. The applicanthas further 

averred that all these contentions were raised only as an 

afterthought(by the respondents and that in the earlier appli-

cation OAK-293/87, the contention raised was only that the 

third respondent was found more rneritori3us. The'refora, 

according to the applicant, the contentions raised in the 

reply statement are raised without any bonafides, 

6. 	We hava.heard the arguments of the learned counsel on 

either side and have also öare?ully gone through the documents 

producEd. It is an undisputed fact that the applicant and the 

third respondent satisfied all the eligibility criteria for 

being considered for appointment as £.D.O.A., Pangappara Post 

Office and that the applicant had got 226 marks out of600 

while the third respondent had got only 216 marks out of 600 

in the 5.5.L.C. examination. The learned counsel appearing, 

for the respondents conceded that among candidates satisfying 

the eligibility criterion normally the person who has higher 

marks in the S.S.L.C.exacnjnatjon has a better chance to be 

selected than the person who has obtained less marks. Therefore 

if the applicant was not unsuitable for any other reason as 

batweefl the applicant and the third respondent, even according 

to the departmental instructions as conceded by the learned 

counsel for the respondents, the applicant had a better chance 
attempts to 

to be selected. The respondents usaly . the non-3election 

of the applicant and the selection of the third respondent on 

the ground that the applicant was found physically unfit 

• 5 ••• 
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for the post of E.D.O,A and also for the reason that he 

tried to exert political influence and thus rendered 

himself unsuitable for selection and appointment. It has 

also been contended that the third respondent was a retren-

ched E.D.Packar who had been working as E.D.Pàcker in 

Karyavattom Post Office from 1.1.1986. We had in order 

to satisfy our judicial conscience directed the learned 

counsel for the respondents 1, 2 and 4 to make available 

for our perusal the file relating to the selection and 

appointment of the third respondent. The document produced 

by the learned counsel in this regard contained only the 

applications submittedby the applicant and the third 

respondent, copies of their mak listand one sheet containing 

the names and addresses and other particulars and marks 

obtained by the 8 candidates who responded to the notification 

calling for applications. This sheet of paper does not bear 

the seal of the office nor is there any date in it. In this 

sheet, the relevant particulars available about the selection 

of the third respondent and the non-selection of the applicant 

arethe following endorsement: 

"Candidate at (1) SSLC passed and POC failed 
is the nearest applicant 	- Selected 
to the P.O. 	He is holding (This 
provisional appointment as relates 
ED Packer, DRY. 	His work to the 
and conduct as ttched by third 
me is good responden 

Candidate 	(ii) Has the lowest marks in 
the SSLC passed candidate - Not 

eligible 
(some 
other cant- 
didata) 

Candidate 	(v) is seen rejected by prede- 
cessor in the selection of 
a post of EDDA - Parigappara 
ashe is suffering from 
pileptic fits - not physi- 
lly fit to perform the 
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EDDA's work. He also tried to - 	Not eligibla 
exert external influence for 	(This relates 
selection. 	 to the applicant) 

The A.S.P. who had made the selection had filed the reply 

statement in OA K-293/87. As this case is an off—shoot of 

OA K-293/87, we have perused the pleadings in that case 

also. The person who filed the reply affidavit on behalf 

of the respondents in that case namely Shri M.Gopalakrishnan 

is the Assistant Superintendent of Post Offices who had 

selected the third respondent finding the applicant Un-

suitable. In the reply statement filed in OA K-293/87 

by the aforesaid A.S,P Shri Gopalakrishnan it was not 

stated that the applicant was physically unfit or that 

he tried to exert any influence for getting selected. 

Jhat was stated about the selection of the third respon-

dent in preference to the applicant in the reply statement 

in that case was as follows: 

"Eventhough nine applications were received, 

after scrtitiny of the applications, the 

applicant and the third respondent were found 

to be the most eligible candidates for consi-

deration to the post and as such both of.them 

were called for interview. After interview 

the third respondent was found most eligible 

for the post and best among the two. As such 

he was selected for the post.t" 

Nothing about physical unfitness or other reasons rendering 

the applicant unsuitable was mentioned. It was also not 

stated that the third respondent was preferred as he had 

previous experience, and that he was a retrenched ED Agent. 

The contention then was that in the interieu the third 

.. . 7/- 
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respondent was found to be the best. If as a matter of 

fact the applicant was found physically unfit, if he had 

rendered himself disqualified by attempting to bring ex-

ternal influence; and if the third respondent as a rotron-

ched EDA was entitled to preference, the ASP who made the 

selection would in all probabilities have raised these 

contentions in OA K-293/87. Now that it has come out that 

the applicant has got more marks than the third respondent 

in the SSLC Examination, new contentions are seen raised in 

tht3 case. The learned counsel for the applicant submits 

that the contentIons raised by the respondents 1, 2 and 4 

in this case which were not raised in OA K-293/87 have to 

be rejected.5incethase contentions have to be taken as a 

desperate attempt th justify their illegal action ès an 

afterthought. He also argued that the so called proceedings 

of Assistant Superintendent of Post Office by which the 

third respondent was seen selected cannot be relied on. 

since according to him that must have been concoded to 

:&ujt the contentions raised in this case. Since the pro-

ceedings of the ASP doesnot bear date or seal, and also 

because what is seen recorded in the proceedings has not 

been stated in the reply statement filed in OA K-293/87, 

we are of the view that there is great force in this 

argument. 

7. 	In the sheet of paper which is said to be the 

proceedings of selection regarding the non-selection of 

0 . . 8/- 

nt""_z " - 
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the applicant, the following is seen recorded: 

"Candidate U is seen rejected by predecessor 

in the selection of a post of EDDA— Pangappara 

as ha is suffering from epileptic fits— not 

physically fit to perform the EDDA's work. 

He also tried to exert external influence 

for selection." 

So, the selecting authority has decided that the applicant 

was not eligible, because it was according to him seen 

that his predecessor had once rejected the applicant on 

account of physical unfitness, and attempting to exert 

influence. It has not been stated as to when did his 

predecessor so reject the applicant, and what attempt 

was made by the applicant to exert influence. We have 

seen the applicant who was present in the Court on 2.4.19910 

He appeared to be quite healthy. It is not known from 

where the ALS.P collected the information that the applicant 

was suffering from epileptic fits. We are also not shown 

any rule or instruction which states that,.a.person would 

be disqualified from appointment as EDDA if he is epileptic. 

We are Oonvinced that to say that the applicant who appeared 

to be quite healthy should be disqualified from holding 

the post of EDDA, even if he is epileptic unless he is 

physically incapable of walking, reading and delivering 

postal articles is uncharitable. We are also of the view 

that' the case of, the respofldents  that the applicant became 

disqualified as he attempted to exert influence is put 

forth as a second thought, and that it has no factual basis. 

. . .9/- 

(tL,V 
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If there Iias any truth in thi3 allegation that should have 

been the first contention raised in OA K-293/87. The con-

tention that the third respondent was preferred as he was 

a retrenched EDA is also factually false because in the 

so called selection proceedings the ASP had stated: 

"...He is holding provisional appointment 
as E0 Packer, ORY. His work and conduct. 
as watched by me is good on  

This shows that the third respondent had been only working 

as ED Packer for sometime, and that he was not a retrenched 

EDA. These circumstances reveal that the ASP has been 

partial in rejecting the applicant and selecting the third 

respondent. The applicant had in his representation 

(Annexure—IlI) submitted to the first respondent made 

clear that the selection of Subhash (the 3rd respondent) 

overlooking his áuperior claim was not based on merits 

and had requested for his intervention. In the order 

in OA K-293/87 this Tribunal had directed the first res-

pondant to consider the representation, after considering 

all the aspects, and to give the applicant a reply. 

by 
Annaxure—U is the reply givenLthe  first respondent. 

It reads: 

"with reference to your representation 

dated 3.11.07 I am directed to inform 
you that enquiries made into the matter 

has revealed that the selection was 

quite in order." 

This reply is cryptic. It does not sLou that all the 

aspects mentioned in Annexure—Ill representation was 
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considered.. In Armexure—Ill the applicant had made it clear 

that the selection of the third respondent rejecting him was 

not on merits. The let respondent should have stated in the 

impugned order, how he came to the conclusion that the sele-

ction was in order. He was bound, to state how the third 

respondent was a better candidate than the applicant. Fairness 

required him to state reason. The applicant was not making 

a formal enquiry whether the Postal department was making 

selections properly. He had a specific grievance against 

the selection of the third respondent overlooking his claim 

which he considered superior. So, considering the Annexura-

III the first respondent was bound to give him a reasoned 

reply as to how the third respondent was found to be more 

suitable than him if the selection was made in order. In 

disposing of the representation alleging unfairness and 

of 
partiality in selactionLthe  first respondent was discharging 

a'qja3j judicial function. Even if it is considered to be 

purely an administrative function, then also fairness required 

the first respondent to state the reasons, on which he reached 

the conclusion. In Management of 11/s M.S.Nally Bharat 

Engineering Co. Ltd. is. State of Bjhar and Others, 190(2) 

SCC-48, discussing exhaustively the case law on the question 

whether principles of natural justice are to be observed 

even in administrative actions, their Lordahips have observed 

as follows: 

p 18. Citations could be multiplied since there 

is fairly abundant case law which has come into 

existence: See, for example,.E.P.Royappa V. 

State of Tamil Nadu and Uniàn of India v. Tulsiram 

...11/- 
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Patel. More recently in a significant 

judement in CharanLal Sahu i. Union of 

India learned Chief Justice Sabyasachi 

Mukharji has referred to almost all the 

authorities of this Court on this aspect 

and emphasized that the principles of 

natural justice are fundamental in the 

constitutional sat up of this country. 

No man or no man's right should be affect-

ed without an opportunity to ventilate his 

views. Justice is a psychological yearning, 

in which men seek acceptance of their view-

point by having an opportunity before the 
forum or the authority enjoined or obliged 

to take a decision affecting their right. 

It may be noted that the terms 'fair-

ness of procedure','Pair play in action', 

'duty to act fairly' are perhaps used as 

alternatives to "natural justice" without 

drawing any distincition. But Prof. Paul 

Jackson points out that 'Such phrases may 

sometimes be used to refer flat to the obgli-

gation to observe the principles of natural 
justice but, on the contrary, to refer to a 

standard of behaviour which, increasingly, 

the courts require to be followed even in 	V 

circumstances where the duty to observe natural 

justice is inapplicable"("Natura]. Justice" 

by Paul Jackson, 2nd edn., p.11) 

We share the view expressed by PrOfessor 

Jackson. Fairness, in our opinion, is a fun-
damental principle of good administration, It 

is a rule to ensure the vast power in the modern 

State is not abused but properly exercised. The 

State power is Obed for proper and not for impro-

per, purposes. The authority is not misguided by 

extraneous or irrelevant considerations. Fairness 

is also a principle to ensure that statutory autho-

rity arrives at a just decision either in promo-

ting the interest or affecting the rights of 

persona. To use the time hallowed pharase "that 
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justice should not only be done but be 

seen to be done" is the essence of fair-
ness equally applicable to administrative 

authorities. Fairness is thus a prime test 

for proper and good administration. It has 
no set form or procedure. It depends upon 

the facts of each case. As Lord Pearson 

said in Pearlberg v. Varty (at p.547) 

fairness does not necessarily require 
a plurality of hearings or representa- 

tions and counter-representatjons. Indeed, 

it cannot have too much elaboration of 

procedure since wheels of administration 
must move quickly." 

a 
It is quite unfortunate thatLsenior officer like the 

let respondent inspite of clear direction from the 

Tribunal has not cared to give a reasoned reply to 

the representation of the applicant. Fairness in 

administrative action required him to give proper 

consideration to the facts stated in the represen-

tation and to give a speaking order in reply. If the 

first respondent had cared to go through the selection 

proceedings and the mark list and other particulars of 

the applicant viz-a-vi5, the third respondent, we are 

convinced that he could not have come to the conclusior1 

that he has reached in Annexure-V. Whié the respondents 

in the reply statement say that the applicant wad dis-

qualified on account of physical unfitness and also on 

his conduct of attempting to exert influence, even in 

Annexure-V such a statement is not seen made. Therefore, 

we are convinced that the present case of the respondents 

...13/- 
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put—forth in the reply statement is devoid of bonafides 

and that, it has to be rejected. The order at Annexure—V 

being non—speaking has to be quashed. The selection of 

the third respondent rejecting the applicant who has 

obtained better marks in the SSLC and who, even according 

to the respondents satisfieS all other eligibility criteria 

as EDDA at Pangappara, to our mind amounts to discrimina-

tion and violation of Articles 14 and 16 of the Constitution 

of India. 

8. 	In the result, we quash the Annexure—V order and 

also set aside the selection of the third respondent as 

EDDA, Pangappara. We also direct theist respondent to 

issue instructions to the second respondent to appoint 

the applicant as EDDA, Pangappara within a period of 

one month from the date of communication of this order 

and to see that the applicant is so appointed within a week 

on receipt of such instruction by the second respondent. 

91 	In the circumstances of the case, we direct the 

parties to bear t ir own cost. 

(A.V.HARIDASAN) 	
tjlq 01 	

(s.P.IIUKERJI) 
3UOICIAL ME11BER 
	

UICE CHAIRIIAN 

19.441991 


