IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
0.A. No. 11 of 1990
' DATE OF DECISION__ 1941991
_P'Sreekantan*Nair.:' - Applicant (s)

, . ' w
Mr.P.Gopalakrishnan Nalr
ihlxgﬂ!tﬂﬂs*!xmmmlm#\dvocate for the Apphcant (s)

'M

- Versus

' TW Respondent (s)
Czrcle, Trivandrum & 3 others

Mr, TPM Ibrahirgs&la_a,__ﬁc_ﬁﬁ_ﬂ— ___Advocate for the Respondent (s)
(for Re1,2 & 4 . o

CORAM:

vTheHowaRM. S.P.Mukerji - - Vice Chairman
’ and
The Hon’ble Mr. A.U.Héridasan - Judicial Member

Whether ‘Reporters of local papers may be allowed to see the Judgement ? yf7
To be referred to the Reporter or no “

Whether their Lordships wish to see the faif copy of the. Judgement7 Vb

To be circulated to all Benches of the Tribunal 7. "\ %,

ENIARNE S

JUDGEMENT o o
(Nr.A V.Haridasan, Judicial Namber) |
In this applzcatlon filed under Section 19 of the
Admipistrative‘T:ibanals Act the applicant has challenged
the seiection and appointmant of thé third respondent as
Extra Departmental Dellvery Agent of Pangappara Post Bfflce
ﬁd has prayed that a directlon may be Lssued to the first
respondanﬁ’to 1ssuelprnper direction to the second respondent
to appalnt him as E.D. D A. in Pangappara Post folce, Tr;vand-
‘rum. | |
2.7 Pursuant to a notiricatiOn dated 2.9.1987 calling for
applications to'the p03£ of E.D.D.A. ét ééngéppara Post D?fice,
the appllcant uhe possess all the prescrlbed qualelcatlong
for the post, submitted his appllcatlon._ Out of the'g
candidaées uholfespondad to tha'notificaﬁion, the applicant
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and the third respondent alone were called ?or an interyiew
on 30.10.1957. Thevaphlicant appeared in response to the abovs
call letter and produced all his testimonials. The third res-
pondent’alsovappaared. ,Thqugh the applicant obtained more marks
in the 5.5.L.C. éxamination ‘than the third respondent, the third
ragpondant was sglected and abpointad to the post. According
~to the applicant he having obtainsd more marks in the S.S.L.C.
examination and having had previous e#periance as E.D.D.AL in
the séme Post Office was a better éandidate thad ﬁha third res-
pondent pho had never worked as an E.D.D.A. Aggriesved by his
non-selaction'and thé.;alection of the thirﬁ respoﬁdent, feeling
that.ha had been:.discriminated agéinst, the apﬁlicant submitted
a"representafion Annexure-A-I1I to the Pirst'respondent requesﬁ-
ing him tﬁ interfere in the matter and to rendér jdstice. As
this r;preséntatioﬁ uasﬁnot disposed of by the first résgxdent,
the applicant Piled 0AK-293/87 before this Tribumal challquind
the selsction and appointmént of the ?hird respondent., This
application was disposed‘af by thi§ Tribunal by judgement dated
20.8.1989(copy at Annexurs A-1IV) directing‘the Pirst:respondent
to dispose of the representation submitted by the applicant ;onsi—
dering all the aspects within a period of two months from the
qate,of receipt of that order. This represeﬁtati@n has been
disposed of by the Pirst resﬁondéﬂt by his order datéd 17.10.1989
at Annexbra A-V holding phat thé inqdiry feQealed'that,the
selection of the third respondent was quiet in order. Aggrieved
by Annasxure A-V ofdér, thé applicant has filed this application.

It is averred in the application that as he had obtained higher _
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marks in the 5.5.L.C. examinationvthan the third respondent,
the selsction and the appointmeht'of tha third respondant,.v
overlooking his sqperior claim is arbitrary, illegal and vio-
latjve of Articles 14 and 16 of the Constitution. It has alsob
been aﬁerred that the impugned ordaf Annexure A-V is bad for
non-application of mind since the first respondent has not
ayan despite the directioh.from the Tribunal given due consi-
derationiﬁ all the aspects mentionad in his repregentaﬁion‘
and stated the'reasonélfor the conclusion arrived at.in‘the

impugned ordar.

3. Though the third respondent was served with notice, he

did not appear nor was any statement filed omn his behalf.

4. Reéponqents-1,,2 and 4 inktheir reply statement have
admitted that among the 9 candidatas who.respondad to the
notification calling for applications to the post, the gppli-
cant and the third respondent wsrse the two persnns cdnéidered
for selection as otﬁers did not saﬁisfy the éligibi;ity criteria,
It is Purther admitted that the applicant had obtained 226

. , in the S.,5,L,C. Examination
marks'anq the third respondent had abtaina%Aig;y 216 marks/,
The reason why the applicant was not selected, according to

the raspondepts is that he was found physically uﬁfit and that
he tried to influence by political pressure rendering himsélf |
unsuitable ?dr appointmanﬁ. It has also‘been'averred that

the thirﬁ re#pandent vas entitled toipieference as a fetrencmmv
E.D.Agent.

.5. The applicant filed a rejoinder. He has categorically

denied the allegations that he tried to exert political
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in?iuence. Havhas also stoutly refuted the contention that
he was.Pound physically énfit.' The applicant has further
averred that all these contentions uené raised only as an
a?terthoughbny thaerSpandentn and that in the earlier appli—
cation 0AK-293/87, the contention raised was only that the
third respondent was found mora’meritoriaus., Thgf}efora,
according to thé npplicant,/the contentions raised. in the

reply statement are raised without any bonafides.

6. ‘Ue hava.heard-the arguments of the learned counsel on
gither side and'hava‘also carafully gone through the donuments
produnad. It is an undisputed fact that the apnlicant and the
third respandent satisfied all tha\eligibility‘criteria fnr
being considered Por appointment as E.D.D.A., Panganpara Post
OPPice and that the applicant had got 226 marks out of. 600
while the third respondent had got only 216 marks out of 600
in the 5.5.L.C. examination. The learned counsel.appearing-
for fne respondents conceded that among candidates satisfying
the eligibility criterion normally the person uho has highef
marks in thé S.S.L.C.'examinatinn has a betten chance to be
selected‘than the person who has obtained 1935 marks. Thersfors
if the applicant was not unsuitable for any othser reason as
bestwesn the npplicant and the third respondsnt, even according
to the departmental instrucﬁions as conceded by the learned

counsel for the respondents, the applicant had a batter chance
attempts to

to be seslected. The respondent%%igg}if? the non-selactian

N\ .
of the applicant and the selection of the third respondent on

the ground that the applicant was found physically unfit

0}50‘. *
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for the post of E.D.D.A and also for the reason that he
triadvto exert political influsnce and thus rendérad
himself ansuitable for selection and appoint@ent. It haa
also besn contendad that the third respendent was a retren-
ched E.D.Packer who had been working as E.D.Packer in .
Karyavattom Post Office from 1.1.1986. UWe had in order
to satisfy our Judicial cdnscienqévdiracted the learnad
counsel for the respondents 1, 2 and 4 to @ake available
for our.perusal the file relating to the selactioﬁ'and

appaintment of the third respondent. The document produced

~

- by the learnmed counsal in this ragafd contained only the
applicatiqns submittea’by.the aéplicant and the third
rasbondent, copies of their magk listsand one shest containing
the names and addresses and other particulars and marks
obtained by the 8 candidates uhq responded to the notification
calling for applications. This sheeﬁ of paper does not bear
the seai of the office nor is there any date in it. 1In ﬁhis
sheet, the relsvant particulars available aboﬂt the sslection
of the fhird respondent and the non-selection of the applicant

ars the following endorsement:

~ -

"Candidate at (1) SSLC passed and PDC failed
is the nearest applicant - Sglscted
to the P.0. He is holding (This
provisional appointment as relatas
. ED Packer, DRY, His work . to the
and conduct as watehed by third
me is good respondsn?

Candidate (ii) Has the lowest marks in
: the SSLC passed candidate - Not
' ' eligible
(some
other cane
didate)
Candidate (v)  is seen rejscted by prede-
' cessor in the selection of
a post of EDDA - Pangappara
ag-he is suffering from |
pileptic Pits - not physi- 6/-
cally fit to perform the s
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EDDA's work., He also tried to - Not eligibls
exart external influence for (This relatTes
selection,” to the applicant)

The A.S.P. who had made ths selection had Piled the reply
statement in OA K=293/87, ‘As this case is an off-shoot of
QA K-293/87, Qe have perused the plaédings in that case
also. The parson who Piled the reply affidavit on behalf
of the resbondeéts in that case namely Shri M,Gopalakrishnan
is tbe‘Assistant Superintendent of Past Offices who had
selacted the third respondent finding the applicant Un=-
 suitab1q; 1In the repiy statement filed in 0A K-293/87
by.the aforesaid A.S,P Shri Gopalakrishnén it was not
stated that the applicant was physically unfit or phat.

he tried to exert any influsnce for geéting selected,

What waslstated about the selection of the third'respon-
dent in preference tovthe applicant in thé reply statement
in that‘casevuas as fullou::

"Eventhough nine applications were recsivad,
after scrdgtiny of the épplications, the
applicant and the third respondent were found
to be the most eligible candidates for consi-
deration to the post and as such both of them
ware called for interview. After interview
the third respondent was found most eligible
for the post and best among the two. As such
he was selected for the post.”

Notﬁing_about physical unfitness or ﬁther reasons rendering
the applicantvunsuitabla was mentioned. ‘It was also not
stated that the third rsspondant Qas preferrsd as he had
previous axperience,-and‘that he was a retrahched ED Agent.
The contention then was that in the interwisw the third

ceol/=
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respondent wvas found to be the best, I% as a matter of
fact fha applicant was ?ound physically unfit, if he had
rendsrad himself disduélified‘by attempéing to bring ex-
ternal influence; and if tﬁe third respondent as a ratreﬁ-
ched EDA was entitled to preferehdé) ths ASP who made the
saleption uould.in all probabilities ﬁave raised these
contentions in OA K-293/87, 'Nou that it has come outfhat

the applicant has got more marks than the third respondent

in the SSLC Examination, new contentions ars seen raised in %

this case. The learned counsel for the appliéant submits
that the contentions raised by thg respondénts 1, 2»and 4
in this case which uere not raised in A K-293/87 have to
be re jectads 8ince these contentions have to be taken as a
despesrate attempt tﬁ% jﬁstify thai: illegal action as an
afterthought. ée also arqued that tha_éé called procaediﬁgs
of Assistaht Sdperintandent of Post Office by which the |
third respondént was seen selected cannot be relied oﬁq\
 since according to him that must have been concoded to
8uit the cnntantions'raised in this cass. Sincq the pfo-'
ceedings of the ASP doesnﬁt bear date or éeal, and also
bedausa what is saesn recorded in the proceedings has nat
bean stated in thse reply étatemant Piled in 0OA K-293/87,

we are of the vieu that thars is great force in this

argument,

7. In the sheet of paper which is said to be the

proceedings of selection regarding the non-selsction of

e
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the applicant, ths following is seen recorded:

"Candidate V is seen rejectedvby'predécessor
in the selection of a post of EDDA- Pangappara
as he is suffering from epilsptic Pits- not
physically fit to perform the EDDA's work.

He also tried to exert external influence

for selection.” V

So, the selecting authority has decided that the applicaﬁt
was not eligibie, because it was aécording to him seen

that his predecessor had ohce rejécted thé.applicant on
account of physical unfitness, and attempting to exert
influsnce. It has not been stated as to Qheq did his’
predacgssor so reject the applicant, and uhét attempt

was made by ths applicént to exart'influence. Qe have

| ssen the applicant who was ﬁresent in the Cﬁuft on 2.4,1991,
He.éppeared to be quite héalthy. It is not knoun Frém

where the,A.S;P collected the information that the applicant
wés suéfering from épileptic Pits, We ars also not shoun
ahy rule or instruction which statés that,_a.peréon would

be disqualified from appointment as EDDA if he is aepileptic.
We are convinced thaﬁ to say that the applicant who appeared
to be quits hsalthy should be disdualified from holding

the past of EODA, even if he is epileptic unless he is
physically incgpabla of walking, reading and delivaring
postal articles is uncharitable. We aré aiso of tha.vieu
that the case of the respondents that'the applicant beca&a
disqualified as he a@tempted to axart influence is put

forth as a second thought, and that it has no factual basis.

ces9/=
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If there was any truth in ﬂﬁé'allegation that shﬁuld have
besn the Pirst cantention raised in OA K-293/87. The con-
tentiOﬂ that the third respnndant was preferred as has Qas
a retranched.EDA is also fPactually false bscause in ths
so called selection proceedings the ASP had statéd:

"...He is holding provisional appointment
as ED Packer, ORY. His work and conduct
as watched by me is good?

This shews that the third respondent had been only working
as ED Pécker for sometime, and that he‘uas not a retrenched
EDA, These circumé&anqas reveal that the ASP haé haeﬁ
paftial'in rejecting the applicant énd selecting the third
respondent. ‘The applicant had in hié raprgsentétion
(Annexura—IIi) submitted to the Pirst respondent made
clea: that the'sélection of Subhash (the 3£d respondant)
'voverlaoking his sﬁperior claim was nat based.on manits
and had raqaasted.for his inta;ventiﬁn. In thé ordsr
in DA K-293/87 this Tribunal had directed the first res-
pondent to consider the representation, after considéring
all the aspects; and to give the applicant a reply.
Annexure-V is thereply'giveﬁZ&he fi;st respondént.
It reads: |

‘"with reference to your representation
dated 3.11.87 I am directed to inform
you that enquiries made into the mattsr
has revealed that the selection uas
quite in order." '

" This reply is crybtic. It does not show that all the
aspects mentioned in Annexure-II1 repressntation was

aoo10/-
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considered. ~In Annexure-III Ehe applicant had made it clear
that the.selactian ;F the tﬁirdvreépondent rs jecting him‘was
not on merits._ The 1st respondent should havg stated in‘the
impugned order, haﬁ he camé to the conclusion that the sele-
ction was in ordar;. Hé was bound to state hau’the third
- respondent was a better candidate than the apélicant. Fairness
- required him to state reason; The applicant was not making
‘a Pormal enquiry uhethgf the Postal department was making
saleétians properly. He had a specific griesvance against
the seiéctioq-of thé fhird respondan£ overlooking his claim
uhi#h he considared superior. So, considsring fha Annexure-
III the Pirst respondent was bouhd to give him a raasuned
reply“aS'to how the third regpondenﬁ was found to be more
sﬁitabla than him if the selection Qés made in order. In
disposing of the representation alleging unfairnsess and

of v :
partiality in selaction/the first respondent was discharging

a<Qaasi judicial functigﬁj/;ven'if it is considered to be
phreiy‘an administrative Punction, then also fairness réquired
the Pirst respondent to statg the reasons on which hes reachad
the conclusion. In Management of M/s M.5.Nally Bharat

' Engineering Co. Ltd. Vs, Staie'af'aihar and Others, 1930(2)
SCC-48,'discussing axhauétively the cass law on the quéstion
uﬁather principleé of natural justice are to be.obseryed

even in administrative actions, their Lordships have observed

as follous:

"18, Citations could be multiplied since there

is fairly abundant case law which has comd into
existence: Ses, for exampls, E.P.Royappa V.

State of Tamil Nadu and Union of India v. Tulsiram

: [HL//////f - D eee11/-
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Patel., More recently in a significant
judgement in Charan Lal Sahu v, Union of
India learned Chief Justice Sabyasachi
 Mukhar ji has referrad to almost all the
authorities of this Court on this aspect
and emphasized that the principles of
natural justice are fundamental in the
constitutional set up of this country.

No man or no man's right should be affect-
ed without an opportunity to ventilate his
views., Justice is a psychological yaarning;
'in which men seek acceptance of their view-
point by having an opportunity before the
forum or the authority snjoined or obliged
to take a decision affecting their right.

19. It may bs noted that the terms 'fair-
ness of procedurs','fair play in action',
duty to act fairly' are perhaps used as
alternatives to "nmatural justice" without
drawing any distincition. But Prof. Paul
Jackson points out that 'Such phrases may
sometimes bs usaed to refer hot to the obgli-
gation to observe the principles of natural
justice but, on the contrary, to refer to a
standard of behaviour which, increasfngly,
the courts require to be followed even in
circumstances where the duty teo observe natural
justice is inapplicable"("Natural Justice"
by Paul Jackson, 2nd edn., p.11)

20. Ue share the visw expressed by Profassor
Jackson, Fairness, in our opinion, is a fun-
damental principle of good administration; It
'is a ruls to ensure the vast power in the modern
State is not abused but ﬁroperly exercised. The
State power is Gsed for proper and not for impro-
per,purposas; The authority is not misguided by
extraneous or irrelesvant considerations. Fairness
is alsc a principle to ensure that statutory autho-
rity arrives at a just decision sither in promo=-
ting the interest or affecting the rights of
persons. To use the time hallowsd pharase "that

g
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justice should not only be done but be

seen to be done" is the essence of Pair-
ness equally applicabls to administrative
authorities. Fairness is thus a prime test
for proper and good administration., It has
no set form or procedure. It depends upon
the. Pacts of each case., As Lord Pearson
said in Pearlberg v. Varty (at p.547))
fairness does not necessarily require

a plurality of hearings or representa-
tions and counter-representations. Indeed,
it cannot have too much elabaration of
,procedure since wheels of administration
must move quickly,"

: a
It is quite unfortunate that/senior officer like the

1st respondent inspite of clear direction from the
Tribunal has.not_cared.to give a reasoned reply to

»tha repressntation of the applicént. Fairnass in

: adminiétratiba action required him to give proper
consideration to the facfs stated in the rapre;en--
tation and to give a Spéaking order in reply. 1f ths
first respondent had cared to go through ths selection
proceedings and the mark list and othef particula;s‘of
“the appiicant vig-a~vis, the third‘raspondant, ug are
convinéad thét hs could not have cnmé to ths conclusion
that he has reached in Annexure-V. UWhid@ the respaﬁdents
in the reply statement say'thét the ‘applicant wasd dis-
qualifiéd on account of physical-unfitness and also on
his canduct.of attempting.to gxart in?}uence, sven in
Annexurae-\! such a statement is not seen made. Therefore,

Je are convinced that the present case of ths respondents

/\/I/' , cee13/=
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parties to bear t
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put-?orﬁhlin the reply statement is devoid\of.bonafides<
and that, it has to be re jected, The order»at Annexure-\
being non-speaking.has to be quashed. The selection of-
the third respondent rejaéting the appiicént who has
obtained better marks in the SSLC and who, even according
to the respoﬁdents satis?ies all other eligibility criteria
as EDDA af Pangappara, to oﬁr-mind amounts to discrimina-
tion and viulatiun of Articles 14 and 16 of the Constitution

of India.

8. In the result, we quash the Annexure-V order and

also set aside the selection of the third respondent as

EDDA, Pangappara. UWe also direct the 1st respondent to

issue instructions to the second respondsnt to appoint‘

the applicant as EDDA, Pangappara within a period of

- one month from the date of communication of this order

and to sees that the applicant is so appointed within a week

on receipt of such ihstructidn by the sscond :espandant.

9. In the circumstances of the case, we direct the

ir oun cost.

‘ ‘ ."' . . N g\zf/zl
' “/\m"” g -
(A.V.HARIDASAN) © (S.P.MUKERIJI)
JUDICIAL MEMBER . VICE CHAIRMAN

19.4.1991
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