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CORAM3

The Hon'ble Shri S.P. Mukerji, Vice Chairman

&

The Hon'ble Shri Ch. Ramakrishna Rao,
Judicial Member

ORDER
(Pronounced by the Hon'ble shri S.P. Muker ji)

Since common question of law and similar
facts are involved in these two applications filed by
the same applicant under Section 19 of the adminis-
trative Tribunals Act they are disposed of by a

common judgient as follows.,

~

2, 'In the firsﬁ application, OA 109/87 the.-
applicant has}ptayéd that the periéd of absence from
duty from 7-4-1985 and 16=8-1985 should be treated
as on duty and the impugned order dated 17;? February,
1986'rejecting'the appiicant's request and th; other
impugned order dated lsth Noﬁember 1985 régularising
the period of absence by grant of leave should be

set aside. He has also prayed that all conséquential
benefits of salary; increment, leave etc should also
bé given to him. If the second application OA 172/87
the appliéant has prayed that the period of absence
between 1-7-1986 and 2-1-1987 should likewise be
treated as on‘duty with all consequential benef;ts

of salary, increment, leave etc and that the impﬁgned

order dated 4th February 1987 at Annexureu 6
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rejecting his request should be set aside. The

brief facts ¢f the two cases are as follows.

3. The applicant has been working as Sub Divi-
sional OEficer, Telegraphs at Irinjalakuda in
TriChhrdistrict sihce June 1981. It appears that
he was given some adverse remarks in his character |
roll and xkak on hisvrepresentation having been
rejected‘ggxgggﬁg by the General Manager he moved
the High court of lKerala in writ Petition No.9218/
83. While that Writ Petition wés pending, by an
order dated 31-5-1984‘he was transferred from
Kerala to Bombay. He moved the High Court in

wfit Petition No.43§1/84 against.the transfer.order
and got the érder stayed on 6-6-1984. The'stay
order was vacated on 3-4-1985 and he waé forcibly
felieved from duty on 6-4-1985. He drew T.A.
advances on 11-4-1985 but did notlreport in~Bomb§y
but applied for 34 days Earned Leave. Thgreﬁfter
the High Court of Kerala set aside the ﬁransfer
ordet on 23-7-188$“but the applicant was not given
any posting 6rder_and not allowed to join duty

till 16-8-1985. &ccording to him he was forced tg
apply for leave to regularise the period of absence
from 7-4-1985 to 16-8-1985 and this period of
absence wés regularised by the impugned order

dated 15th November 1985 granting him Earned Leave
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for 120 days and half pay leave for 12 days.
4, It appears that the respondents again
issued a second transfer order on 27-6-1986 trans-

ferring him to Bombay and he was relieved on 1-7-86.

. The applicant this time moved this Tribunal with

applicétidn No.569/86 against the sécond order of
transfer which wa§ set aslde by the Tribuna% on
10-11-1986. aHe was aéain not allowed to join duty
%g—the original place of pqsting until 31-12-.1986 when
the third transfer order traﬁsferring‘him to Calicut
was issued.v This order was received by him on 2nd

January 1987 and he assumed duty at Calicut on

7-1.1987. He was not paid any salary for this period

(from 1-7-86 to 2-1-87) and his request to treat this

period as on dutj was rejected by the respondents
through the impugned order dated 4th February 1987
with the observation that the applicant could get this
period of absence regularised by applying for leave.
While the applicant has argued that. since bbth the
orders of transfer cated 31-5-1984 ané 27-6-1986 have
been set aside by the High Court ané the Tribunal res-
pectively the two periods of absence forced upon him
by the issuance of‘illegai orders have to be treated

as on duty.

5. The respondents on the other hand have

argued that the applicant should have joined the
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place of posting even pehding decision on his Writ
petition as he was under the obligation to be trans-
ferred to any part of the country. Unemployment
during the intervening period after he h;d een
rélieved of his duties was due to his manipulative
and speculative manoeuvres. The respondents have
however stated that immediate posting éould.not have
been ordered as SOﬁe‘correspopdence had heén going
on about the applicaﬁt. In respect of the fitst :
applicati@n ie. O.A.'109/§7 the respondents have
further argued that the applicant himself applied for
"leave on 11-4-1985 and again on 16-10-i985 which were
- granted to him. Therefore he cannot claimhto be §n

duty from 7-4-.1985 to 16-8-1985,

6. We have heard arguments of the learned
counsel for both the parties and Have gone through
the available records. It is admitted that both the
£ransfer orde?s dated 31-5-1984 and 27-5-1986 were

set aside by the High Court of Kerala and the Tribunal
| respectively. The applicant therefore was not obliged
to comply with these orders and cannot suffer for non-
Compliance of these_transfer orders. The Karnataka
High Court in Manchalah Vs. Director of Medical
Education, 1985(1) SLJ 128 has held in a similar case
of traﬁsfer order that if for any reason the petitioner
had failed in the petition he would have taken .the

consequences of not reporting for duty in cOmpliance
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of that transfer order and the State would have been
right in treating thg intervening period as absence
from duty, "Egt when the Writ Petition had been
allowed and the order of transfer was quashed the
period was bound to be treated as duty". In that case
the petitioner was transferred on 7-5-1980 but he
questioned the legality of the transfer order and
got the same quashed in a Writ ?etition. He was taken
on duty subsequently and cla:'i.med that the period of
abséhce should.be treated as on duty. The respondents
took the pleavthat since the order of transfer had not
been stayed and since there was no direction froﬁ the
court to stay tﬁe transfer order he canﬁot be treated
as on duty. This plea was not accepted by the High
Court which decided that since the order of transfer

had keen quasheq’hé had to be treated as on duty during

the period of absence.

7. 8ince in the instant two cases the orders of.
transfer had been quashéd and the period of absence was
not due to any default on the part of the applicant
ﬁe cannot be made to suffer due to noncompliance of
the transfer orders the legal validity of which'could

not be upheld,

8. As regards the applicant himself applying

for leave in the first application we are inclined to
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accept the argument of the applicant that these
applications for leave were filed under compulsion

to get some salary from the respondents. Besides,

the respondents themselves in that case sanctioned

the leave between 7-4-1985 and 16-8-1985 (Annexure-A. 4)

with the following observationss

"the leave is sanctioned tQ regularise hi
abgence between 7-4-1985 and 16-8-1985 (From
the date of his relief to the date of report-

ingy for duty) in connection with his transfer
to Bombay". (emphasis added).

This leave applied for was not because of his sick-

' ness but for regularising the period of absence.

9. In the circumstances indicated above we allow
both the aﬁplications. set aé;de the impugned orders
and d;ﬁect ihe respondeﬁts tﬁat the applicant should
be treated to be on duty between 7-4-1985 and 16-8-1985

in the first spplication and between 1-7-1986 and

. 7-1-1987 in the Second application with all conse-

quential benefits such as pay, leave, seniority,

etc. as if he had been on duty throughout between the

dates of being relieved and the dates of joining duty

in both the cases.

10. There will be no order as to cogts.
11. A copy of this order may be placed on both
* the files. | <§p1
(Ch.Ramakrishna Rao) © (s.P. Mukerji)

Judicial Member . Vice Chairman
v 30-9-1988

Sn.



