IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM ,
0.A. No. L a99 _

5 TRRX o, 108/89 . ,

, ‘ DATE OF DECISION ___11-2:9!
P.Muraleedharan and 5 others Applicant (s)
M/s.M.V,Joseph & Varghese Myloth _ Advocate for the Applicant (s)

Versus |
Union. of India represented by - ' Respondent (s)
the Secretary to the Ministry
- of Defence, New Delhi and 4 others_
Mr—rSrVrBa-l—a-kﬂshna—lyer—AeG—Sé}——* —__ Advocate for the Respondent (s)

CORAM :

The Hon'ble Mr. VS.P.Mukerji,'Vice Chairman .

The Hon’ble Mr. N.Dharmadan ., Judicial Member'

PN

Whether Reporters of local papers may ‘be allowed to see the Judgement? ‘7’._,,
To be referred to the Reporter or not?

' :
‘Whether their Lordships wish to see the fair copy of the Judgement ? M

To be circulated to all Benches of the Tribunal ? O’N

JUDGEMENT .
o (Hon'ble shri S.P. Mukerji Vice Charrman)

In this application dated. 8th February 1989 the six applicants Wt
of whom three have been workmg as Progress Recorder and three as
Recorder lI in the Naval Ship Repair Yard, Naval Base, Cochin under
the Southern Naval Command have prayed that the i‘mpngned order dated
30th December 1988 proposing to get the post of Senior Progress Recorders
Progress Recorder- Gr.I and Progress Recorder Gr II filled up by technical
staff " mstead of - ministerial and to amend ‘the sanction and1h§ecru1tment
Rules accordmgly}should be set asrde. They have also prayed that respond—

ents 2'and3/-should be directed not to redesignate and revert the applicants

from the post of Progress Recorders to the post of Lower Division Clerks.

"~ The 3rd prayer of the applicants that the respondents 2 and 3 be directed

to conduct departmental tests for promotion to the post of Progress -

Recorder Gr.I and appoint the eligible candidates in accordance with the
Recruitment/Promotion Rules in .force was not admitted in the present
application but liberty was given to the app'licantsv to move separate
appli'cations in accord_ance with law seeking this relief. The brief facts

of the case are as follows.
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2. Applicants 1 to 3 were initially appointed as Lower Division Clerks

on casual basis between July 1975 and January 1976 in spells of less than

three months with intermittent breaks till 4th October 1978. ‘As they
were about to be declared as surplus and .as* they had volunteered to be
appointed as Progress Recorders on giving .an undertaking that they would
not opt ‘for' promotion in the cadre of LDC) they-were appointed as Progress

Recorders from 5th October 1978(Annexure R1).  They were declared as

'permanent in the post of Progress Recorder with effect from 1st April-

1982 and 1st April 1983 (Annexure-B). Applicants 4 to 6 were appointed

posh @ :
as Recorder I between 28.10.81 and 1.3.83. The Progress Recorder and
e

Recorder Gr.ll are similar for all purposes and they carry the same scale

of pay as that of an LDC. The epplicants‘f‘claim that the next promotion

post for Progress Recorder/Recorder Gr.l is to .the post of either Recorder

Gr.l or Operator Ancillaries, The post of Recorder Gr.l, according to the

applicants, is _e‘quivalent' to Operator Ancillaries and accordingly the

\Recru,itment' Rules  applicable to Operator Ancillaries would be automati-

caily applicable to the post of Progress Recorder Gr.l as at Annexure-

D. It appears that in August 1986 additional posts as part of the stabilised
cadre of the Indian Navy and civilian component were sanctioned(Annexure-

E)operatlve for a perlod of three years in the flI‘St instance. Amongst

the 220 posts so sanctioned, one post of Senior Recorder, two posts of

Recorder I were also sanctioned. The applicants grievance is tha_t whereas
all the remaining additional posts have been filled up, these posts to which
the applicants .have been looking forward' for promotion were not filled

up nor was any departmental test required for promotion .. _“held. These
, s

posts could not be filled up because the Southern Naval Command in Sept-
ember 1986(Annexure-K) recommended to the. Chief of Naval Staff that
rhe sanction of the posts of Senior Recorders may be amended to that
of Senior Chargemen,Recorder Gr.vI to that -of U.D.C and Reco’rdervGr.II
to that of L.D.C. Applicants .2 and 3 represented to the 3rd respondeht

for conducting departmen_tal tests. The r'epresentations were forwarded

“by the superior. officer to the Southern Naval Command recommending
the holding of the departmental examination on the ground that the

Southern Command's proposal to redesignate the posts of Progress Recorders

as L.D Clerks ha.d not been accepted by the Naval Headquarters. A reply

was received (Annexure-G) stating that the proposal to amend the sanction
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of ‘the bosts of Progress .Recorder/Recorder was under consideration of
the ~ Naval Headquarters‘. The first applicant répresented(Annexure-H)to
the Director of Grievances, Southern Naval Command in July 1988 j)raying
that the unfilled posts of Recorder Gr.l/Senior Recorder should be filled
to provide them with avenues of promotion. A reply was givenb to him
(Annexqre-l) stating ‘that vsince the draft 'Recruitn;ent/Promotion Rules
for the posts are pending approval of ‘t;he Naval Headquarters, ,the’ question
of promotion of ‘ Progress Recorders w‘duld be considered only after finali-
sation. of Recr‘uitment/Prlomotion Rules.The applicants grievance is that
the proposal to redesignate the posts of .Se_nior Re,corder,. Recorder Gr.l
and Recorder Gr.l ‘was made without giving them an opportunity of being
‘heard and the impugned order ‘af Annexure-L proposing: to make the posts
of Senior ProgreSé Recorder, Progress Recorder Gr.l and Progt;ess Recorder
Gr.Il tenable by .technical persons and to merge the existing staff like
the applicants with the. ministerial staff is unfair. Their stand is that
fhe bosts_of Progress Recorder Gr.l to which they are entitled to be
promoted ére .governed by -the Recruitment Rules for Electronic Data
Processing Centre(EDPC)staff as at Annexure-D and therefore, the respond-
ents cannot take the stand that no Recrultment Rules have been promul—
gated for these posts.Their fear is that after the expiry of three years
for whiéh - the additional. posts weré sanctioned the posts of Senior
Recorders’ and Progress Recorders Gr.l will lapse and their chances of
promotion will bé permanently lost. They héve also challenged the proposal'
tov get ,the. hposts manned by Tradesmen as in Bombay and Vishakapatnam
on the ground that at the time of sanction of -the posts, such a consider-
ation wz;\s never in.view.By inordinately‘delaying decisions on their repre-
sentati;).ns,. the respondents are denying the ' applicants th‘eir legitimaie

dues.

3. " The respondents have stated that the applicants 1 to 3 came -
over as Progress Recorders on bécoming surplus (Ext.R1) as L.D.C. They
were accommodated in the thrée additional ‘posts of Progress Recorders
on a casual basis and were regularised on their optirig to join the PPC
section. The respondents have repeatedly clarified that for the additional
posts of one Senior Progress Recorder, two Recorders Gr.l and three
Recorders Gr.ll no Recruitment/Promotion Rules were in existence. However

the qualifications provisionally prescribed earlier for Progress Recorders
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were made applicable to Recorder Gr.ll and applicants 4 to 6 were absorb-
ed against the newly éreated posts from 24th 'chober,v 1976. The respond-
ents have firmly denied that the next promotion of Progress Recorders
and- Recorder Gr.lI is to»be post of Recorder Gr.l or Operator Ancillaries.
For the posts of Progress Recorders various alternatives are being examined
~for framing the Recruitment.Rules. They have indicated that the Recruit-
men‘t/Provmotio(n Rules for the posts of Operator Ancillaries and Progress -
Recorders as 'at; Annexure-D were examined for their adoption . fo; the
posts of Senior Progress Recorder, Progress Recorder Gr.I and Progress
Recorder Gr.ll, but it was found thatv "tﬁere is vast diffei‘ence in the
skill and techniéal know-how between Eléctronic Data Proées.sing, Super-
visors/Opérator Ancillaries and Senior Progress Recorder/Recorder ' and
therefore thi$ proposal lwas vdropped.". They have firmly sfated that theé«?
Recruitment Rule(g‘:" E‘gﬁi)céble to the Electronic Data Processing Centre
staff wer;e not applicable to thé »Seniovr Progress Recorders/Recorders Gr.l
sanctioned to the Naval Ship ‘Repair Yard,Cochin. 'Therefore; the trade
test etc. prescribed in . the said rule is not app'l-icable to the applicants.
They have alsb clarified that in t_he Naval Dock 'Yard, Bombay and Visha7
khapatnam)Progress Recorders are Tradesmen who are technically quali-
fied. The respondents have stated thét the posts of -Senior‘ Recorders/
Reéordérs I anci I sanctibned ,for the PPC. se_ctjon are to meet requirements
in the.Naval Ship Repair Yard which are entirely techni\ca'l) involving know-
ledge in meéhanical, electriciél and electronic disciplines. If the posts
~ ©Y promslion
of Senior Recorder/Recorder Gr.l are filled up, &fhe applicants who are
ﬁinisterial, the job requirements will not be fulfilled. The whole question
is under consideration and the applicants cén have no grievance at this
‘&ﬁge'when no decision has been taken. The respondents have fairly averred

that in case the posts of Progress Recorders are decided to be manned

. ' . ) At 7y
by technically qualified persons, the department will make an effort.. %,

@ .. "t6 provideé them with alternative employment commensurate with their
_ 9 v

educational qualifications. They have arguedithat creation of new posts in
Government 'departments and prescribing necessary qualifications is solely

governed by exigencies of service. They have also indicated that as and

B
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when the Recruitment Rules are framed, the question of providing .promot-
ional avenues will also be kept in view. They have stated that the é‘ppli-
-Cants should not be unduly perturbed by thé éxpiry of three year\éib;;?)r.
the sanction of the additional posts as the sanctioh' will be extended

based on the exigency of service.

4, In the rejoinder the épplicants in‘s‘is‘t{g that the Recruitment Rules
for. EDPC st_aff‘ at ‘Annexure-D are applicable to the posts of Senior
’Récorders/Recorders Gr.l etc. They are also denying the fact that they
were accommodated as Prog'ressb Recorders ori‘ being surplus as L.D.C.
They \haQe referred to Annexure-C in which the.post of Progress Recorder
G.r.I has beeﬁ stéted to be equiva.lent to - Operator Anciilaries stating’ that
Annexure-C is 'a'clarification and not a proposal. They hair.é also chal'leng.-
ed the.statement -of the respondents that the wox;k of Dock Yards at Bbm—
bay and Vis_hakhapatnam are diffe_reht frorri_that at. Base Repair Orgénisation
Cochin. It is alSd .stéted by them that applicants 4 and 6 are aiso handling
three CbmpUters introduced in the Naval Ship Repair Yard, Cochin: They
have also referred to the communication at Annexure-N dated 7th October
1988 indicé_ting that an EDP cenltre“wa's formed in*rf\\lava'l Ship Repair Yard,
Cochin withv- immediate effect to show that the Progress Recorders at
C_ochiﬁ are doing the jbbs of EDPC s;aff. They have argued vthét the
applicants are fully co_mpetent to do the teéhniéal work of costing and
their work as Progfe_ss R’ecor'ders haé never been founq unsatisfactory. |

5. In the a;iditional countef the respondents have'.stated that over

the years the job in the PPC section of the Naval Ship Repair Yard

was felt to be. better perfornied by technically qualified personnel. The

1 % Uu
job requirements of EDPC staff and Progress Recorders are entirely differ-
L s

ent and therefore, the Recruitment/Promotion Rules at Annexure-D are
. not applicable to Progress Recorders. The applicants were absorbed as
Progress Recorders on a casual basis without waiting for the finalisation

of the Recruitment Rules. They have clarified that Annéxure-C in which

it was stated that Progréss‘ Recorders Gr.I is equivalent to Operator
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Ancillaries is only a suggestion by a lower formation and not a clarifi-
cation. The applicants are not competent to decide the applicability of
Annexure-D Recruitment Rules to them. They have further stated that
the draft Recruitment Rules for the Progréss Recorder Gr.l at Annexure
R-2 in which promotion of Progress Recorders Gr.l was also proposed
were examined but dropped. The pést of ?rogress Recorders ‘was proposed
to carry out ‘the duties of typing and general correspondence which was
earlier carried out by LD Clerk. But on further examination it was found
that -the staff sanctloned cannot meet the requ1rement of the Ship Repair
Yard being of techmcal_ nature. Therefore, it was deci_ded to amend the
Government, sanction for Progress Recorder‘/Recorder Gr.l/Senior Progress
Recorder to technical grades. From the ,experien.cev gained it was felt
that Progfess' -Recorders with qualification of SSLC a.nd typewriting are
not suitable fc;r the job requirément which invo‘lved technical know-how,
The applicants have no 'teéhnical qualification. Referring to Annexure-N
produced 'by the applicants, the respondents have. indicated that the EDP
céll at Cochin» is also manned by technical persons who only are given
training in EDP centre. It is, the;'efore; evident \that the Progress Record-
ers in the Ship Repair Yards are not doing the jobs of iEDP staff. They
are performihg thé clerical duties of PPC only. The applicants are not

” doing any costing work which is done by the technical personnel.

6. In the additional rejoinder filed by the applicants they have indi-
cated their surprise that Recruitment Rules for Progress Recorder Gr.l

have not been finalised even after the lapse of 11 years.,

7.v We have. heard the arguments of the learned counselv for both
the parties and gone ' through the documents carefully. The important
question to be decided in this éase is whether for the posts of Senior
Recorder/Progress Recordef Gf'.I , the Recruitment Rules applicable to
Elect‘roni.cl Data Processing Centre staff at Annexure-D can be applied. _
The respondents who are the authority ‘to identify, suggesi, frame or
modify the Recruitment Rules or assist the competent authority in doing
so have specific‘ally indicated that ;he Recruitment Rules apblicable to

EDPC staff at Annexure—D are not at all applicable to the newly created
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posts of Progress Recorders Gr.l or Senior Recorders in the Ship Repair

Yard at Cochin. The applicants have relied upon an observation made

by the- Officer Incharge , Base Repair Organisation, Cochin addressed
to thé Flag Officer Commanding-in Chief , Southern Naval Command
at Annexure-C in uw\hich it was stated that "the post of Pro‘gress Recorder
grade I is équivalent to Operator Ancillaries, Recruitment/Promotion
rules for which post have been promulgated in SRO 207 dated 21 Jul 89",
Firstly) the ﬂ Officef Incharge ~has only stated that the post of Progress
Recofder s 'equivalent' - but - not identical with the post of Operator
Ancillaries. Se‘bondly)‘ the letter is addreésed to. his supérior, i.e, the Flag
Officer Commanding-in Chief, Southern Naval Comfnand énd ';his can dnly
be taken as .a suggestion and not as a decision or direction. The concerned
authorities have unequivbéally stated that no Recruitfnent Rules have been
frr;lmed for the -posts of Senior Recorder and Progress' Recorder Gr.l. This

is supported by the communi_cation_ dated 13th March 1985 at Ext. R2 -

- where it is stated that "no Recruitment Rules presently exists" for the

posts of Senior Recorder, Progress Recorder Gr.I and Progress Recorder
Gr.Il in the Base Repair Orgériisation at ‘Cochin ancf also draft Recruitment
Ruies ‘were forwarded to the Chief of Naval Staff. The firsf applicant
was also informed at Annexure.l dated IOtﬁ ‘October 1988 that "the draft
Recruitment/Promotion Rules in respect of Progress Recorder Gr.lI and |
Senior Progress Recorder have been forWarded to the Naval Headquarters

for approval" . The applicants, tvhefefore, at this stage, cannot insist that

. the Recruitment Rules applicable to Operator Ancillaries of Electronic

Data Procéssing Centre would automatically apply to the posts of Progress
Recorder Gr.I.The.respondents' case is that the post of Senior Recorder/

Progress Recorder Gr.l involve\"} technical knowledge on mechanical, electri-
-

cal and electronic nature and their past experience is that ministerial

staff like the applicants if promoted as Senior Recorder/Progress Recorder
Gr.I will not be able to discharge the duties properly. Even in the Electro-

nic Data Processing Unit established at Cochin only the technical hands
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are employed to handle the computers and the technical work of the EDP
cell and the applicants as Progress Recorders are not dOing the jobs
of EDPC staff. The respondents have fairly stated that if in the pubhc

interest: and ex:gencxes of service the Recruitment Rules when finalised

for the posts of Semor Recorder/Progress Recorder Gr.l do not provide

for the promotion of the applicants, their promotion will be provxded for
in other avenues. We agree w1th the respondents that manning of posts
are prlmarlly for meeting the job requirements and not for providing
avenues of promotion to the . feeder category. It has ‘been held by the
Supreme Court in State of Andhra Pradesh vs. Sadanandam ,(1989 )11 ATC
391 that the mode and source of recruitment is exclusively 1n the domain
of the executlve and judicial bodies should not intervene in the _ policy -

of recruntment. Still 1n another case, viz., JRangaswamy v. Government

'of‘Andhra Pradesh, 1990 Lab. L.C.296, the Supreme Court held that' the

Courts are not to consider or assess the rel‘e\(ancy and suitability of
qualifications.The Principal ‘Bench of this Tribunal in Tarip Singh and
others v. Union of India and others, (1989)9 ATC 772, has held that
Recruiment Rules cannot be thd:d/ to be void on the ground that they

do not provide.for promotion.

8. In the background of ‘the aforesaxd ruhngs and considering that

the Recrultment Rules apphcable to the EDPC staff are hot applicable
to the apphcants in the PPC -and to the posts of Senior Recorder and
Progress Recorder Gr.I ‘we are extremely he31tant to specnfy the qualifi-
cations, modes and source of Recrultment for these posts in the Recruit-
ment Rules yet to be finalised. We are reassured by the statement made
by the 'respondent's in the counter affidavit that efforts will be. made
to provide alternati\te employment to the applicants and the question of .
protecting the interest. of the applicants will be taken into account as
and when a final decision is takea‘i to decategorise the posts of Senior
Recorder/Progress | Rec’or_der Gr.l . We ~agree with the respondents that
in filling up the posts, the job requirements cannot be ‘compromised.

However, we hope that in ‘the Recruitment Rules and while filling up
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the posts of Semor Recorders/Progress Recorder . Gr.I the. experience
of the appllcams as Progress Recorder will not be completely overlook-
ed. In B.N.Saxena v. New Delhi Municipal Committee and -others, 1990 SCC
-L&._S 588, the Supreme Court held that in certain circumstances education-
al qualifications should not be insisted upon in consideretion_of long
experience of certain incumbents. As to the manner -and circumstances
in which the experience of‘ the applicants would be taken into account
for adjusting them in suitable posts or providing them with some reason-

able avenues of promotion not exbluding the posts of Senior Recorder/

~ Progress Recorder Gr.l, we leave it entirely to the administrative wisdom

of the respondents. It is also hoped that the Recruitment Rules for
these posts at Cochin will ‘be fmallsed without any further delay so as
to end the state of suspense and uncertainty to which the apphcants
have been subjected for about a de%is with not a very happy effect
on their morale. The application is accordingly dismissed with no order

as to .costs.

Mg _/»q,/ - So%w

(N.Dharmadan) . (S.P.Mukerjl)
Judicial Member = - Vice Chairman

Mjej



