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ORDER

Hon 'ble Shri S.P. Mukerii, Vice Chairman

The Division Benches of Madras and Ernakulam of
the Central Administratjve Tribunal sitting at Ernakulam
: o N
have referred these nine transferred and original applications,

1
to the Hon'ble Chairman of the Tribunal for gettlng %n

jssue adjudicated upon by a Larger Bench of the Triprnal
because of the.diveréent opinions expressed earlieriby
twO<iifferent Benches of the Madras Bench of the‘Tribunale
By a common judgment dated 29.1.1988 disposing of |
Transferred Applications No.K110/87, K.112/87 and 44/86 a
DPivision Bench of Madras compriSLng the then Vlce Chairman
Mr. Justice G. Ramanujam ani Member Shri C. Venkataraman
dismissed the Transferred Applicatiors by concludingftﬂat
rhev benefit of relief and adhoc relief on the entire
pension of reemployed ex-servicemen is not admissible{_
durlng the period of reemployment even where a part of
the pension is to be ignored for the purpose of fixatlon
of pay against the re-employment poste Q;thout beingy
aware of this deeision:another Division Bench of Madras
Tribunal consisting of'Shri Pe Srinivaeen, Adminisrrative
Menber and Shri G. Sreedharan Nair, Judicial Member-ip

their|judgment dated 10th June, 1988 in T.A.K. 334/87 found

that in respect of the re-employed ex-servicemen relief on

...,’
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pension relatable to that part of the pension which is
ignored for the purpose of fixation of re-employment

pay cannot be touched by recovery or sg5pension during

'

" the period of re-employmente. Tbis Lafg%r Bench was

accordingly constituted by the Hon'ble ¢hairman to
“
l

resolve the divergénce. ;

2. “ The limited issue‘befo%e the Lérger Bench therefore,
is as follows: "Whether it is ?ermissible to stop payment
of relief (including ad hog relief) on that{portion

(part or full) of pensicn of re-employed ex-Servicemen
during the period of re-employmtnt, which portlonﬁ (part

or full) is ignored for the purpose of fixation of pay on -
re-employment.” The Ramanujam Bench of Fhé Madras

Tribunal observed that the pens#on relief is giQen'to

the pensioner to help him in maintainingigimself and his
family but once a pensioner i; re-employed ana is getting

a monthly salary in addition todhis pension it is open to

t"e Government © say that the‘relief and adhoc reiief on

pension will not be paid during the peripd of his re-employment.

It has further been stated that 81nce the O.M. of 29.12.1976
is silent about the ignorable pért of the pension which is
not deducted from re-employment_pay'and such ignorable part
had been spelt out by the earlier O.M. of 16.1.1964, it

ﬁ
can be presumed that the intention in the 0.M. of 29.12.76

ceeoi
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was to disallow the pension relief on the total pension
including the ingorable part during the period of re-emplo-
yment., The Srinivasan Bench of the Madras Tribunal
howéVer conceived of relief on pension as constituting

a part of the 'real' pension as the relief was graﬁted to

\
1

‘compensate the pensioners for the rise in the cosﬁ of

|
1

living index which.reduces the real valﬁe of the pension.
The Bench further,;kéld that since the ignorable p%rt of
the pension is nbt taken into account in reducing the
re-employment pay of the pgnsioners in calcﬁlating the
dearness allowance the ignorable part of the pension dées

not play any part in fixation of pay and dearness allowance.

Therefore, the situsion of giving double benefit of dearness
6 - .

allowance and pension benefit on the ignorable part of
o 2

pension does not arise. Accordingly recovery of relief on

pension in so far as the ignorable part of pension ig, concerned

K-

would amount to deprivation of property without authority of

~

law. That Bench also remarked that the position (regarding

Y

discrimination in regard to fixation of éay)‘would have
been different if the applicants had contended that/
deduction of even pension or any part of pension from the
pay of thelre-employedvpost would itself amount to

discrimination against the re-employment pensioners. ‘But

since that issue had not been raised by the applicants they

refrained frqm expressing any opinion on that issue.

00006'
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Accordingly they quashed the im%ugned orders to the ’

|

extent they prescribed recovery|of relief on the ignorable -

part of the pension. So far as‘recovery of relief on the

]
non-ignorable part of pension %s concerned that Bench

1

. |
upheld the impugned orders. i

3. It maylbe made clear at the outset that there

has been no divergence of opinion about (a) the stoppage

or adjustment of pension during re-cmployment through
reduction of re-émploymant pay|and (b) on the question of
stdppage.or adjustment or pension relief relatable to that

. [

part of pension which is takep into account for'determining
the re-employment paye. These; issues therefore are not
being considered in this judgment but lefélto the Division

Benches concerned to be decided in accordance with law in

the cases where they have been raised. Y

4. It will be useful to | recapitalute certain relavant

facts to put the issue before us i proper perspectiée.

Appendix 7 of Swamy's compilaTion of Fe.R. -S.R. (Part I
, J | -
General Rules, 8th Edition) w@ich has been approved by the

Comptroller & Auditor General!as a reference book and which
' |

is corrected upto 1st August,! 1985 gives at pages 382 to 409

o 047



the various provisions under the rubric of-Begulation of
pray on Re-employment of Pensioners. This Appendix ;ives
certain provisipns of the Civil Service Regulétions (CSR)
governing fixation of pay of re-employéd Civil and Military
.
pensioners. Section (II) of the CSR comprising regula&ions

511 io 524 (C) ére relevant to Civil Pensioneré while f
.. !

Section (III)'EompriSing CSR 525 and 526 are relevant to
Military pensioners. CSR 510 which is in Section I and
applies to both the Civil and Militaryipensioners, authorises
the re-employing authority to direct whether any deduction
is to be made from pension or salary. CSR 526 further

. N
enjoins that in case‘of re-employed ex-servicemen. drawing
Military pension, “the authority competent to fix the pay
and allowances of the post in which he is re-employed éﬁéll
in fixing his pay and allowances in the post in which he.
is re-employed take into account the~amount°of pgnsion; j
including such portion which may have been commuted.®” iIt
also authorises him to "with effect from the dJate from
which the pension is granted reduce sucﬁ pay and allowaﬂces
with reference to such officers or soldier by any amount not

exceeding the amount of such pension.” However, this is

gubject to Clause (c) of CSR 526 which reads as follows:

...A. 8 .



w(C) In the case of service personnel who retire'v
from the forcet before attaining the age of

‘vSS and are re-employed in civil posts on or

after 16th January, 1964, the pension shown |

below shall be ignored in fixing their pay . &

on re-employmenti- | R

, \
(1) 1in the case of pensions not exceeding
Rs.50.00 per mensem, the actual penqion:

(i1) in other cases, the first RS.50.C0 df the
pensione.. '

Those who were re-employed before 16th
~ January, 1964 and who had opted for the above orders
will, however, be treated as fresh entrants from

the date.” j

5 " At this stage it may be useful to recall the

basic principle in regulating the pay during re-employment
Co- I .

. , ‘ l
of Civil and Military pensionersy, This is given in Govt.

of India's decision No.1l, under the heading “"Regulation of
pay during Reemployment® in Appendix 7 referred to aboég;
(Pages 388-390) and succintly enunciated in Government of

. |
India's Decision No.20 (page 405). The basic principle is

~

that for fixation of pay on re-employment the pay granted

to the officer plus pension and pension equivalent to gratuity
should not exceed the last pay drawn by the officer at the
time of his retirement, Thisﬂprinciple has been in wvogue .

ever since the Government of India, Ministry of Finance

O0.M. of 25th November, 1958 onwards. This principle read

i -

‘9

®oeee



$ 9
with CSR 526 as quoted above makes it clear that in’case
of re-employed ex-servicemen who had retired from military
service before attainingAthe kage of Ssiyears; vhile reducing .
their reemployment pay by the amount of military pension
in accordance with the basic principle, Rs.50 of;military
‘pension have to be ignored. if the pension is less than
Rs.50/- the whole of pension‘and if it is more than Rs;SO
the first Rs.50/- have to be ignoredf | The ignorable limit
of pension was further increased from Rs.50/- to Rs.125/«~
in accordance with the Government of India's Ministry of
Finance O.M. of ;9th'July, 1978. This O.M. applied to
civil and military pensioners equally, The matter was
further consider-é in respect of re-emcloyed ex-servicemen
th had_retired:mom military_serviée before atteining the
age of 55 years and in accordance with the Ministry of
Finmnce order dated 24th October, 1983 the igno?able limit
pf pension for fixation of ﬁay on re-employment in civil
post was increased to Rs.ZSQ/- in case of commissioned
officers and in case of persons beloﬁ commissioned officer's

rank, the entire pension was to be ignored.

6. So far as not reckoning the ignorable and

) oo'lb
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reckoning the non-ignorab..e portioﬂ or pension, for the
purpose of fixing re-empluyment'pay, is concerned there:
is no ambiguity or divergcnce of viewse. The ambiguity

has arisen because wiﬁh e ffect from 1.1.1973 after the

I
(
i

recommendations of thé IIird Pay Eommission. pensioners

|
i

also like serviﬁg Gov%rnment servants were allowed what
are known as ;dhoc ané regularvreliefs to compensate them
to some extent agéinst th= rising:cost of‘iiving and
falling value‘of}their pension; In th;s respect the
Ministry.of Finance O.M. No.F.13(5)-EV (A)/72 dated

21.3.74 may be quoted as follows:

!
*The undersigned is directed to say that the

Third Pay Commission in paragraph 92 of Chapter
60 of its Report recommended that for possible
increase in the cost of living 1ndix in future
Central Governmmnt employees who retired on or
after 1.3.73 shauld be given rellef as follows:

‘All future Densxonprs, irrespective of the
amount of pension drawn by them should be given

a felief at tHe rate of 5% of their pension subject
to a minimum of Rs.5/~ pem. and 2 maximum of Rs.25/-

pem. The reli=f at these rates should be given

as and when there is a 16 point rise in the 12 monthly.
‘ayerage of the All India Working Class Consiumer Price
Index (1960#100).  The relief for the first time at
these rates should be pajd when the 12 monthly average
of this index reaches 216", »

2. ° .The Government have since accepted the above
recommendation with the modification that this
recommendation will'agp ly to Central Government
egployggs belong__gfgo Classess II, III, and IV who
regired on or after 1-1-1973 vide Resolution No, o

oee@es -
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70(34)/’73 ~Imp dated 1-11-1973 publishec‘l in the
Gazette of India Extreordinary No.257 aated 1.11,.73.
Accordingly, keeping in view that the 12 monthly
average of the All India Working Class Consumer
Price Indix (1960 + 100) reached 216 in July, 1973,
and 232 in December, 1973 the President has been
| pleased to grant to the above category of retired
Central Government employees a relief at the rate
of 5% of their pension subject to a minimum of Rs.5/-
and 2 maximum of Rs.25/- p.m. with e ffect from
| 1.841973 and 1.1.1974 respectively. The term
~ 'pension® for purpose of grant of relief as above
shall mean pension as finally calculated keeping

in view Government's decisions on pay scales and
pensionary benefits recommended by the Third Pay
Commission.® (emphasis added)

In respect of those wh»o retired before 1-1-1973 ad hoc relief
was granted vide Ministry of Finance 0.M.Nos13(1)=-E.V(A) dated
6th April, 1974. The question arises as to how in considering

the fixatioh of pay and dearness allowahce (D.A.) of re~employed

ex-servicemer . the relief (including adhoc relief) on pension

——
=

should be reckonede.

~

7. &éain, the general'principle‘appligable to
computati;n of D.A. of reemﬁoyed pensioners is somewhat as
follows. »if an ekgserv1Ceman in receipt of peﬁsion_is
reemployed in a post with a Spécified basic pay'with
qommensurate dgarness allowapce,.his basic péy is reduced

by the amount of basic pension that he is getting’so that the

reduced pay plus pension does not exceed the last pay drawne
/

0000«112 o
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So far as the dearness allowance is concerned the same is

L 4

given to him pot in relation to thé reduced pay i.e., effective

pay but in relation to the full pay (before red@ction) attached . |
‘\ .
to%the post. As a result, his dearness allowance covers
3
no% only the reduced pay (effective pay) but also the pension
} ! .

elément (ineffective pay) of his pay by which his pay is

reducede. $ince the dearness allowance on the ineffective

‘pay i.e. the amount by which the pay of the post is reduced

i , . '
(equivalent to his pension) is generzlly more than the adhoc

and other relief that he was getting on his pension, in order

to avoid double payment of relief on pension, the pension
| .

reliéf is not allowed durin§ the period of re-employment.

There is no dispute about the fact that reemployed ex-servicemen..

P
=

are‘allowéd dearness allcwance on the unreduced pay even
thoﬁgh the pay is reduced by the amount of pension. In their

Counter Affidavit in T.A. No.404/87 before us the respondents

-~

havé stated as followst

"Government 's intention in not granting relief

to ré-émployed pensioners is that® re-employed
pensioners are paid Dearness Allowance with their
re-employed salary in which a portion is taken into
account while re-fixing the pay of re-employment and

dearness allowance.is paid on that portion also jin
ADDITION TO THIS, D.A. in the name of relief should

not be paid to them with their pension_to avoid double
payment and that the ‘carry home amoumt' (re-fixed pay
plus pension) is never less than what they wuld have

coeeld .
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earned had they been continued in military
service".

The position would be clear by an illustration. Suppose

5

an ex-serviceman.dra%P%ulitary pension of Rs.400/- with
T i
a total 'relief of Rs.20/- on pension, is re-employed in a
i o 4
|
post carrying a pay of Rs.1, 000/~ with dearness allowance

of Rs.ldo/-. His effective basic pay on reémployment will be

Rs.1000/~ less pension of Rs.400/-, that is, Rs.600/-. His
&

ineffective basic pay will be Rs.400/~- which he receives

as pension.{ Presuming for the sakgof argument that dearness

3%

allowance is dirsctly proportionate to the basic éay his
aearness allowance 6n his effective pay RS.GOO/- would ﬁave
been Rs.éﬁ/—. But, iﬁ accordance with the exisFing systeﬁ
his.dearpegs allowance remains unreduced as Rs.lOO/- admissible
to the unreduced baf of Rs,1,000/~. Thus the reemployed

person ' gets the following emoluments:

. (&) Basic reduced re-employment pay
" (effective pay) Rs.600/-

(b) Proportionate dearness allowance
(¢ on the effec€ive pay recelved from
~ his employer. Rs.60/~ -

(¢c) Ineffective pay received in shape
' of pension from his Bankers Rs.400/~

(3) Proportionate dearness allowance
received on ‘ineffective pay
(pension) from his employer Rs,.40/-~

The question which remaips 1is whether in addition t o Rs.40/-

A
which he is getting in the form of dearness allowance on the

ineffective pay cum pension of R8.400/-, he should be entitled fs
: 5

...14
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Rs,20/=- also which he was gettini from his Bankers 333638.

>’
!

before re-employment as relief oﬂ penéion. The contention
of respondents is that since thé re-employed pérson is
!

being adequately compensated by ?he-grant of dearness

|

allowance boTh on effective pay hnd on inéffective pay
j . .

cum pension, |further grant of p%nsion relief will result in
. | ‘ i | .
giving once ﬁhe dearness allowaﬁce and again pension relief
J . ’

on the same portion of~~ ineffedtive pay cum pension.

8. _ I . havé heard the arg&ments of,thé learned counsel
& I ! :
for the parties in details and ﬁave gone through the documents

J

carefully. 'I have no hesitatibn in concluding that where
9% '

dearness allowance on re-emplojment is paid both on the
reduced (effective) pay as als% on the ineffective pay cum
' ‘._ ‘ N

. 1
pension, further relief on pen%ion during reemployment will

- I :
.be conferring double Kenéfit on the pension element of the
: - ?7: v i
)
pay and will not be justified.{ Nor will the stoppage of

pension relief on re-employment where full dearness allowance

is paid-on the%ﬁmreduced pay ﬂndhsive of pension, be tantamount

& . |
t

to deprivatioﬁ of property, aé withdrawal of pension felief
/ . . i e

is more than adequétely compeﬁsated by grant of dearness

allowance on the ineffective pay cum pension.

9. The position howeve# undergoes a qualitative change
. i . ]

if .a part of the or whole ofithe pension is to be ignored

, . j
in fixing the effective pay on re-employment. If the whole

of the pension is ignored, the effective pay on fe-employment

é
W ¢
!
:
!

. @00
; .
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becomes'eqdal to the pay of the poste. The ineffective
pay vanishes and the conceptual link between’ ineffective
pay and pension completely breaks downe. The dearness

allowance which such re-employed ex-servicemen receives

.is 100%- re}lated to the effective pay and no element of

dearness allowance can be related to ineffective pay which
he can be deemed to be receiving in the shape bf pensiam.}

because there is no ineffective pay at all. The pension

assumes an independent status untraqklled by the fact of
ﬁ/ . .

_ reemploymeht and impég}ent to reduce the pay of the post.

. h ,
In such a situation the pension relief which is basically

and organiCally related to and derived from pénsibn cannot ke
touched by the re-employing authority. Where the re~employing
autority cannot reckon pension for the purpose o;- fixétion

|
of re-employment pay it will be illogical and ifrfatibnal to
assume that he can touch the pensioh relief. ?he ituation
of double pafment of relief on pension also do;s’not
survive because no part of thecig#rness allowance can be

related to ineffective pay cum pension as indicated above.

i/
-

10. The same ‘ratio® ‘will apply where a péft of

pension is to be ignored for the purpose of pay fixation.

In such a case the payc& the reempioymen§ post is,reduced

by the amount of.non-ignorable part of the pension yet the
dearness allowance which the reemployed ex-serviceman receives
is given on the redﬁced pay as also on thé iﬁefféctive pay

which he is receiving as the non=-ignorable part of the pension.

...'16
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The dearness allowance however does not cover the
i gnorable -amount of gension because this amount of
pension plays no part in the determination of tle

basic pay of the re-%mployéd ex-serviczmen, in the
. i . ' ! o
same manner as if he was not receiving the ignorable

i

part of pension at all. Where the ignorab;é amount
of pension cannof be reckoned by the re-employiny
authority, he cannot %ouch that part of pension relief

either which, is relatable to the ignorable part of
P4

L

pension. Thus I Ein% that the theory of couble

& t :

payment on the basis of which the respondents have
built up their case OF withdrawal or suspension or

recovery of relief (i%cluding adhoc relief) on pension

|

of ex-servicemen durin the period of their re-employ-

ment, will be valic oply for thé non-ignorable part of
i ' .

the pension and is whblly unwarranted in respect of
|

the ignorable part of tlre pension.

11. ‘ Shri F.V.Mhdhavan Nambiar, Sr.Central
- |

. ’ I .
Government Standing COunsel for some of the respondents

1

1
I

stoutly defended the éase of the respondentgs for withe

i

drawiny pension ;elie% even on ignorable part of the

pension by arguing thét re-employment itself is a
i
bounty and if the re-émployed ex-servicéman is paid
. Z s
full dearness allowanée on full pay against the re-
)
employment post he haé no claim whatsoever on any part

|
! . ) 00017

]
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of the pension relief whether any part of relief

is related to ignorable pension or not. I cannot
| F :

persuade ourselves to accept this proposition as
it smacks of elements of condééscension anc bargain-
’ ing on the rights ané expectations of re-employed

pensioners. The pensigon relief as has been indicated
. | _

in the O.M. 6f 21.3.74 las quoted in para 6 above, is
_ : | ,
. | )
given to compensate the pensioner for the rise in

cost of living anc¢ falling value of the pension. If
the pension in whole or in part is protected and

exempted from consideration for fixing pay during

/

_ re-employment, it goes witﬁout saying that pension

also .
relief/relatable to the exempted part has to e ignored.
;‘/ .

Merely‘because the pensi?ner has been re-employed,

he cannot be deprived of“ﬁ%s legitimate dues allowea
to him in shape of exem§£éd pension and pension relief
thereon, in addition to thre #£0¥l pay and allowances

of the re-employment posﬁf Pension is no longer of

2 bounty and pensiop relief cannot be geemed to e
charity given or withérawnfipsi dixit at sweet will.
In Eharat Petroleum Maﬂaggment'Staff Pensioners Vs.
Bharat Petroleua Corporation Ltd. and others, AIR

1988 SC 1407, the Supreme Court held as follows:

"Judicial notice can be taken of tle fact that
the rupee has lost its value to & cond derable
extent. Pension is no 1onger.considered as a

pounty and it has been held to be property. In _
a welfare State as ours, rise in the pension of
the,retirea”personnel who are‘otherﬁise entitled
to its accepted by the State ancd the State has
, : — _ )

taken the 1iability."

...18
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I find that adhoc relief granted to underpin the
o . T

‘ ﬁalue of pension is also as good a property ‘as
,'pension itself and the pensioner cannot be deprived

of the same without due process of law. SinCe the

ignorable part of the pension'isAneejcoverediby any
eiement of deerness ailowanee received'during re-
employmene)deprivetion or tne pension relief relatanle;
to ignorable part of the pension'remains uncomrensated
by any part of the~Aearness allowance, Accordingly,

the relief cannot be withdrawn during he re-employ-
. . & A

ment on the plea that the pensioner has been re-

employed, in the same manner as he cannot be deprived

of the pension relief on the plea that he has won a

lottery of his son has come of age. In D.S.Nakara Vs.

N

Union of India. AIR 1983 SC 130, the Supreme Court

in the matter of pension expressed itself in following

termss: ,
"The antiquated notion of pension being a
bounty, a gratuitous payment depending upon
the sweet will or grace of the employer not
claimable as a right ang, therefore, no right
-to pension can be enforcedrthrqngh;Court has

been swept under the Carpet by the decision

of the.Constitution Bench in Deoki Nanda Prasad

V. State of Bihar, 1971 (Supp) SCR 634: (AIR
1971 SC 1409) wherein this Court authoritati-
vely ruled that pension is a right and the .

ion 0f the Governmnt but is governed by the

rules and a Governmnt servant coming within;_
" those rules is entitled to claim pension.’fﬁ

was further held that- the grant of pension

payment of it ‘does not depend upon the discret-;
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does not depend upon anyone's discretion.”

>

In t he aforesaid case of D.S. Nakara Vs. Union of

-Indie, the Supreme Court further observed as followss

"Tre _discernible, purpose thus underlying

pehsion scheme or a statute introducing the

pension scheme must inform interpretative

process, and _accordingly iﬁ should receive

a liberal construction and the Court may not
so interpret such statute as to render them

inane (see Americal Jurisprudence 23.881) .

Prom the ciscussion three things emerge:

(1) trat pension is neither a bounty nor a
matter of zrace depending upon the sveet will
of the employer and that it cr?ates a vested
right sub#t to 1972 Rules which are stestutory
in character becaise they are enacted in exer=-
cise of powers conferred by the proviso to
Article 309 anc Clause (3} of Article 148 of
the Constitution, (ii) thatnkhe pension is not
an ex-jratia payment but it is 2 payment for
the past service renéeréd;:éhd (iii) it is a
social welfare measure rendering socio-economic
justice to those who in the. hey day of their
life ceaseiessly toiled fof%;he employer on an
assurance that in their o1ld ége théy would not

ve left in lurch.® (emphasis supplied)/
Shri Nambiar, Sr.C.5.S.C. drew our attention to
various orderé passeé by the Minisg?é of Finance in
which dréwal of pension relief was ¢isallowed accordihg
to him, across the board, without reference to the
isnoravle part of the pension. A closer reading‘of”
these orders would indicate that the disallowance was

on the presumption that no part of the pension is to

be ignored for fixing the reemployment pay which &
[

ee.20
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is inclusive of the pension received by the re-
. ] | o
employed pensioner.Since the dearness allowance was

|
given on theé ré-employment pay plus the ineffective
I

pay corresponding to ?he pension, the gquestion of .

; o (
further payment of pension relief éid not arise. 1In

1
|
this respect paragranh 7 of the O.M.NO.F.13(1)-E. V(A)f7

P ,
Gated 56th April, 1974 may be quoted as_followsz
. i

"7. Tre relieFé.indicated in these orders will
not be admissisle to pensioners who were
in re-emﬁloyment on 1-1-1973 or are re-
employed |thereafter, during the period re-
employmeﬁt as they would Jet dearnegs allow-

ance appropriate to their opay (which is

iﬁ:lusivé of pension) during such re-—emnloy-

mt. Oﬁders have since issued vide this

Ministry 0.M.No. 67/11/16/74-Imp dated

13-3a74 #egardlnj refixation of pay of

" (emphasis

. : added) .

such re-employeo pensioners.

i

Ssimilar paragraph 2 of the O.M. No.“ 1?(5)E v(a) /73
ﬂ

Gated 27th August, 1?74 reads as follows:

(ii) Tre relief indicated in the said orders
will ndt also be admissibls to pensioners
wn o were in re-emsloyment on og after ‘
1-1-73 'as Guring the period of re-employ-\
ment they would Jet dearness allowance
aporOnrlate to their pay (which is inclu-
sive oﬁ;penslon) during such re-employ-

ment. !Orders lmve since been issued vide.
this M%nistry's 0.M.No.67/11/16/7 4-Imp
dated 18-3-.74 regarding fixation of pay
of suc% re-employed pensioners."

d (emphasis added)

That the pension relief on ignorable part of the

pension has to be distinguished from the pension relief

|

6 &
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on the non-ignorahble part is evident from the

L4

following extracts from Covernment of India,

‘Ministry of Finance 0.M.N0,67/I1/16/74-Imp & ated

18th March, 1974 quoted at Govt. of India's decision

No.22 (page 406 of Appendix 7 referred to gbove),
. , |
in connection with pay fixation of re-employed

pensioners who opt to be governed by the revised

‘ pay scales of the re-employed post.

"The existing emoluments for pay fixation will
be Cazlculated taking into accourt @ {
(a) vpasic pay and special pay, if eny, where
reckonable in terms of Rule 3(2) of the CCS
(RP) Rules, 1973 as on 1-1-1973,

(b) that guantum of vension and/or pension

equivalent of ogratuity or other retirement

benefits taken into account while fixing pay

at the time of re-employment; and

(c) dearness allowance, dearness pay and interim

reliefs appropriate to the my and vensionary

benefits as detailed in {a) and (b) above

admicsiole as on 1-1-1973 under tle relevant
existing orders of the Ministry of Finaxce

relatiny to _grant of dearness pay/dearness

allowance/interim reliefs to re-employed
A

pensioners. " s

Five percent on basic pay plus quantum of
peﬁsion and/or pension equivalen t of gratuity

or otler retirement benefits taken into account
while fixing pay on re-employment subject to

a mininum of Rg.15 and maximum of Rs.50,/- will
be added to the existing emoluments and rounded
off to tle nearest rupee. Pay shall then be '
fixed ‘in the refised scale at the stage equal

to the amount so computed or if there is no such
stage in the revised scale, at the stage next

above the amount so computed." (emphasis added).

. .».22
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The above will show that rz-fixing the pay in the
revised scale is to be done by takﬁng into account

the interim relief relatable to the non=ignorable

portion of the pénsion and not on the total peﬁsion.

12, The judgment given by thf Bench consisting

of Mr. Justice Ramanujam and C. Vgnkataraman of Madras
Tfibgnal upholding thg case of> r;;pondents and disallowing
pension relief in toto did not,takL into account the fact
that adhoc relief was disallowéd not because of the fact

1%
that the pensioner was reemployed but because the dearness

N [

- allowance that was given to him against the re~-employment
post was on the total éay which iﬂcluded pensionvalso. The
argument in that judgment that tonce a pensioner is reemployed
and is getting a monthly salary iq additioA to his pension
it is open to the,Goverpment fo séy that the relief and

adhoc relief on pension will not ﬁe~paid so long as the
pensioner is re-employgd andgop d monthly salary in additién
to the monthly pension,may:not be]wholly acceptable both in
terms of logic as also in terms of socio economic values

and objectives enshrined im our Constitution. It will not be
logical to say that merely bécausg a pensioner is getting a
mohthly salary (which may be even rupee one per month) he
should . be deprivéd of the adhoc Welief on pension. The
fact remains thaf tnspite of re;employment if the

whole .or part of his pension ' is ignored nothing

fooo' 2§



can be _-said in favour of taking into acount the ;;ension

relief on the ignored part of the pension. The judgment .
states thata'when the 0.M. dated 29.12.1976 was passeé far
payment of relief and adhoc rellef along with the basic

pension, the}o M. dated 16.1.1964 according to whlch pension
upto Rs.so/-;is to be ignored in fixation of pay onf their
reemployment was}in.operation. Nonetheless, no neference

was made eo %g. ignored portion of the pension in the subseqnent

O.M. dated 29.12.76. Therefore, the condition imposed in

directing the amount of relief paid along . with pension

to be recovered from the salary of the pension has to be

satisfied irreépective of the fact whether any portion of
I

the pension ig\to be ignored or not for the purpose of fiixation
of pay on reeemployment.' If, however, the O.M. of 29.12.76
is read in its/entirety it will be clear that the term 'Pension’

used in that O.M. is nothing else but the non~ignorable part

~

of the pension. Paragraph 2 of this O.M. opens as follows:
i/ .
4
"2. /A certofmcate of non-employment/re-employa
; ment is intended to regulate: the payment of %
" relief on pension so that (i) the payment
of relief is suspended when a Government
servant is re-employed in a Government

ﬁepartment or any of the aforesaid organisat
jons and (ii) the quantum of ggnsion(ggclu— . |
sive of the amoun; of relief.is taken in;g_ y '

account while fixing pay of the pensioner .
on re-employment”. (emphasis added) '

' ooo-za'



13. Since only the non-ignoracle quantum of

pension is taken into account while fixing pay of

. the pensioner on re-employment, the qdantum of

. , | )
pension referred to in!the aforesaid parajraph of

the O0.M. must be construed to connote the non-ignor_j
|

: i ' |

able part of the pension. Therefore, it cannot be
| . _

the intendhent of this{C.M. that relief even on the

ignorable part of the pension also should be sus-
|

< . I '
pended or recovered from the dearness allavance on

the re-employed post. !

14. Furt'.er, in'the Ministry of Finance O.M.
No.13011/1/E.I1(B) /71 gated 21.11.1977 regarding

general orders of dearness allowance the grant of
i
the allowance to re-employed pensioners is provided

for as follovss l
|
l

"Retired Government servants who have been
or may be re-employed and who are allowed
to draw their pension in adcéition to pay.
will be eligible to draw the allowance if
their pay (or leave salary) plus pension
does not exceed the monetary limits pres-
crised. In éuch cases, the allowance will
e czlculated 'as followss
(a) Inthe case of persons whose pay plus
pencion exceeds the sanctioned méximum pay
of the pOSt,ithe allovwance will be Czalculatec
on the maximém.

- (b) In tre céée of persons whose pay on re-

emplovment in a civil post ip fixed without

taking into account the entire pension or a

part thereof the amount of pension go ignared

shall also not be taken into account for the

purpose of calculating cearness allowance. ;

(c) In the Ca%e of persons on leave durihg_ |
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such re-employment, the allowance will be
calculated on leave salary alone (excluding

pension). (emphasis added) .

The . above provision makes it clear that the D.A,
allowed to re-employed pensioners whose part or

|
entire pension is ignored, does not cover the

i ignofed portion of the pension. This is exactly

what has been concluded by us above. If tre ignored
portion of pension has not been covered by the

dearmmess allowance, the question of withholding
j
pension relief on that part of the pension or recover-

ing the same from the dearness allowance on the
re-employment pay will be nothing less than arbitrary

deprivation of & benefit gliven on reasonable con-
siderztions. It is now established law that admini-
&
' be
ctrative discretion should/exercised fairly and
10 ,

reasonably. 1 do not f£ind it ressonzble that while

c :

the ignorable part of pension is totally ignored

for the purpose of fixing of pey.on re-employment,
4
the pension relief relatable td that igjnorable part

of the pension should he withheld on the mere ground

- that the gearnessAallowance (which is not relatable

to the ignorable part of pension) is being given to

the re-employed pensioner.

00026
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15.: Shri.P.A. Mohammad, the learned counsel for the
respondents.in O.A. K-292/87 has referred in Annexurés to
the counter affidavitbvtwo.judgmen%s delivered-bf the High
b~
Court of Kerala in which the stoppage of pension relief during
the period of re-employment of Ex-?ervicemen, has been upheld. j
I have gone through these two judbments, one dated 18.9.87
in O.P. 5450/84 and an;ather dated 15.12.87 in O.P. 8362/84.
These judgments refer to the orders of withdrawal or stoppage
of pension relief during éhe‘period of re-employment. As
has been discussed above, 'I° agree that the béhefit of :
. Py | o ¥

pension relief on pension which is taken into account for

fixation of re-employment pay cannot be allowed. This is

because the re-employved ex~servicCemafi gets dearness allowance

| &~
on pension equivalent of pay also which we have termed as

ineffective pay cum pension. These judgments do not however
specifically or constructively diécuss the controversial
issue raised before us namely whether the pension relief
|
should be suspended eren £ that plrtion of pension which !
| 6/ :
portion has to be ignored in fixing the re~employment pay.
This issue does not seem to have been raised before the

. S : s\ _ :
High Court and in any case has not been discussed in these

judgments. To the limited controversial issue before the
‘Larger'BenCh therefore, these two| judgments to -ty mind

&~

-are not relevante. o | ' !

:i “...ﬁﬁ- ‘ £
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I give my findings as followss

Sn.

k’\'""" = e cETTTRYTT 2 - -

$27s . ' ‘ .

In t he conspectus of the facts and circumstances

\
)

|
i
|

Where pension is ignored ig part or in its entirety
for consideration in fixing the pay of re-employed
ex-servicemen who retired from military service
pefore attaining the age of 55 years, the relief

including adhoc relief, re}atable to the ignorable

part of the pension cannot be suspended, withheld

or recovered, so long as the dearness allowance
received by such re-employed pensioner has been
determined on the basis of pay which has been
reckoned without consideratiod of the ignorable -
part of the pension. The impugned orders viz.,
0.M.No.F,22(87-EV(A) /75 dated 13.2.1976, O.M.No,
F.10(26) -B{TR) /76 dated 29.12.76, O.M.No.F.13(8)-
E.V(A) /76 dated 11.2.77 and_O.M.No.M,23013/152/79/
MF/CGA/VI(Pt)/ilis_dated 26.3.1984 for suspenwion
and recovery of relief and adhoc relief on pension
will stand modified and inté}preted on the above
lines. The cases referred to the Lafgér Bench may
be remitted back to the Division Bench of Ernakulam
for disposal in details in accordance with law and
taking into account the afotesaid in

terpretation.

M
’

'/ S N . -
‘ T (s hueRiD)

/o VICE CHAIRMAN



- ‘ : !

=2f-

Order by Hon'ble Shri NV Krishnan, Administrative Member

I:have had the advantage of studying the order of my lea

rned

" brother and senior colleague, the Hon'ble Shri SP Mukerji, Vice

Chairman - The difference of opinion between the two Benches

presided over by the Hon'ble Shri Justice G Ramanujam, Vice Chairman

and the Hon'ble Shri P.Srinivasan; fMdmber relates only to the
legality of the denial of relief on the ignorable portioniof

pension,

2 The Hon'ble Shri SP Mukerji, Vice Chai;man has held in h
order that thé ignorablé portion oflpension stands on a diffe
Footiﬁg'from the non=-ignorable portibn. - For, this amount,

admittedly,is not taken into account{while computing the amou
on which DA is paid. The argument ig that, as,on this portio
-dearness.allouance has not been given, relief cannot be denie
thereon. It is with great respect and regret that 1 find mys
unasle to agree with this conclusion for the reasons set fort

in the subsedjuent paragraphs.

3 Apparently this argument flows from para 7 of the 0.M,
NO.F.13(1)-EV(A)/74 dated 6.4.74 extracted belou.

n7. The relief indicated in these orders will not
admissible to pensioners who were in re-employ
on 1.1.73 or are re~-employed thereafter, durin
the period of re-empioyment as they would get
dearness allowance appropriate to their pay
(which is inclusive of pension) during such re
employment." | )

r

This. 0.M. grants relief on pension to persons who retired

before 1.1.73. Similar orders in respect of pensioners who
i -

retired after 1.1.73 were ezrlier issued in OM No.13(5)-EV(A)

the

is

rent

nt
n,
d

elf
h

be

ment

g

/73

1
t

i

dated 21.3.74. That OM did not codtain the provision,extracte&abover

In‘thekﬂ.m. also)the para extractei above was added subsequen

tly,

; »...2

i
|-
.
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by an OM of even number dated 27,8,P4. Thus, the jﬁsti-
cation for denial eof relief on pension during fhe peried
of.;e-employment of pensioners is rested om the ground that
they would get deafness allowance appropriate t; their

pay in the re-smpleyed post,uhich is inclusive eof pension,

4. Howsver, by OM No. F13(2)=EV(A) dated 20.5.75 the . \
said para @xtracted.ié para 3 supr@) was deleted from
both the DM dated 21,3,74 and 6.4,74 and the following para
was substituted in its place;; '

"The ﬁensioners who uéie in re-employment on

141473 or are re-employed thereafter shall not

be eligible to draw any relief during the period
of re-zmployment",

That OM is silent ébout the reasén for this substitutdan,
What is eclear is that the substituted para dig-antitles_
re-employsd pensioners to any relief on pension = whether
or nﬁt it is taken into account in the fixation of their
pay on revemployment, The deleted para (ie para 7 of the
OM dated 6.4,74 extracted in para 3 above) did not have
such a sweeping effect, The direction in that para could
have ﬁpplied-qa the-abasisvaf the ratienale mentioned
therein,;ta enly the non-ignorable portion of pension

taken into account for fixation of pay and not to the
1gnorableip0rtion. This seems to be the reason for such

substitution,

| some applications., He pointed out that while pension is %0Q¢

[ ]
S, The justification for denying relief on the ignorabie
portien of the pension (despite the fact that ,adueittedly,
no DA is paid on this portion alonguith the pay) uas given
ot PrEnalersy Lormmal B

e, SOenigw Cenbot
by Shri PVH Mambiar, learnecz’SCGSCDf'or the Respondents in

L2 fight, the normal rule in the case of re-enpioynenf’is te

fix the pay after taking into acceunt the pensioa. There-

~ fore, the orders issued on various dates stating that: the

\®

first Rs,50 of the pension = raised to 33.125 later and

extendsd to ﬁhe entire pension ih soms cases at a still

- 2o
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[
later date - should be excluded while fixing the pay on

|
re-employment, is itself a very big concession., "1t is for
this reason, that it was felt that there was no,need to

grant relief on the ignorable portion of pension, This

does not affect anyons advefsely because of the wvery naturq_x

) o | ' \
of the rules/instructions regarding fixation of pay en

' i ’ 1

re-employment and graht of dearmness allowance to them, !

i . |

6. The relevant regulat%Pas/instructions may now be

noticed and for this purpose reference may be made to

, \1 ]
Chaudris Compilation ot the Civil service Regulations (13th
edition, 1986) and Swamy'sntompilation on Re-employment of !

Pensioners (Civilian and Bxserviceman) (Second Edition).

Article 510 of the Civil S%rvica Regulations (CSR,for shorﬁ)

provides that)ét the time ?F re-employment)all pensioners
‘ _

have to declare the amount:.of pension/gratuity granted to P

‘ .
them in respect of their p%eviousAemployment. The re-emplé-

ying autherity is requiredqto specifically state in the i
! B
order of re-employment "whether any deduction is to be made

b

from the pension or salary, as required by the Rules of this
ﬂ ) :

. ) :
Chaptef,(ie Chapter XXI of the CSR relating to re-employment

of pensioners). Artidle 521 of CSR applies to Civil pensipneks

and Art, 526 of CSR applie% to Military Pensioners., Theyﬁ

are qubted below. h ' o

"521, The authority competent to fix the pay and |
allowances of the post im which the pensioner
is re-cmployed shall determine whether the i
pension shall be held wholly er partly in
abeyance. 1If pensioen is drawn wholly or in
part, such authority shall take the fact intg
account in fixing the pay to be alleowed to him,

| . ,

Provided that in the case of any such
person who rﬁtires befeore attaining the age of
fifty five and is re-employed on or after 16th
January 1964, the amount of pension drawn by’
him if it is|less than fifty rupees, or the '
first fifty rupees, shall not be taken into |
account in f%xing his pay on re-smployment,"

Q& | |

i

/
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"526 (a) UWhere a pensioner,formerly in military service
obtains employment in Civil Departm=nt after h
having been granted a military pension, and
continues to draw his military pension the
authority competent to fix the pay and
allowances in which he is re-employed shall,

- in fixing his pay and allowances in the post
in which he is re-smployed, take into account
-the amount of pénsion, including such portion
of it as may have been commuted, '

(b) SXXX XXX XXX

(c) In the case of service personnel,who retire
from the Forces before attaining the age of
55 and are re-employed in civil posts on.or
after 16th:January, 1964,the pension shown
below shall be ignored in fixing their pay
on re-employment:-

(i) in the case of pensions not exceeding
Rse50 per mensem, the actual pensionj

(ii) in other cases the first Rs,50 of the
pension.

Those who were re-employed before 16th
January 1964 and who had opted for the above
orders will however, be treated as fresh
entrants from theldate,"

Govt.iof India have issued instructions under Art, 510
of the CSR, which as noted abovejcovers ths ré-employment
of all pensioners., Instruction 10 issued on 25,1068 and

amended from time to time)is relevant for our purposes; The

relevant provisions of these instructions as they stand nou

are extracted below:?

m10(b) The initial pay, on- re-employment, should
be fixed at the minimum stage of the scale
of pay prescribed for tne post in whjch an
individual is re-employed,

In cases where it is felt that the fixation
of initial pay of the re-employed officer
at the minimum of the prescribed pay scale
will cause undue hardship, the pay may be
fixed at a higher stage by allowing one
increment for each year of serviee which
the officer has rendered before retirement
in a post not lower than that in which he
is re-employed, '

(¢) 1In addition to (b) above the Govermment
servant may be permitted to draw separately
any pension sanctioned to him and to retain
any other form of retirement benefit feor
which he is eligible e.g.,, Government's
contribution to a Contributory Provident

v
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. Y
Fund, gratuity, commuted value of pension, etc,
provided that the total amount of initial pay as at
(b) ‘above, plus the gross amount of pension and/or
the pension equivalent . of. other forms of retlre—
ment benefit dees not exceed:

(1) the pay he drew before his retirement
' (prEuretirement pay, or)

(1i) Rs.&,000 whichever is less,

Note 1, In all cases where either of these limits is
exceeded,“he pension and other retirement benefits
may be paid in full and the necessary adjustments
made in the pay,so as to ensure that the total of

pay and pensionary benefits is uithin the pres-~
cribed limits,

- Where after the pay is fixed at the minimum or
any higher stage, it is reduced below the minimum
as a result of the said adjustment, iricrease in
pay may be allowed after each year of service at
the rate of increments admissible as if the pay

had been fixed at the minimum of the higher stage
as the case may be, .

Note 2, Pay last dréun before retirement will be substantive
pay plus special pay, if any;ﬁ%rawn in an officia-
ting appcintment may be taken into account if it

was drawn continuously for at 1east one year before
retirement,

(d) XXX XXX . XXX

. (e) In csses where the minimum pay of the post
in which the officer is re-employed is more than
the last pay draun, the officer concerned may be
allowed the minimum of the prescribed scale of

the post less pension and pension equivalent of
other retlrement benefits.

(f) X XX XXX : XX X

(g) Once the initial pay of a re-employed pensicner
has been fixed in .the manner indicated above, he
may be allowed to draw mormal increments in the
time-scale of the post te which he is appointed,
provided that the pay and gross pension/pension

equivalent of the other retirement benefits taken

together do not at any tlme exceed Rs,8,000 per
month,

It hasionly to be aoded that for the purpose of granting

increment.to mitigate hardship (vide para (b) of the instruc-
tion 10 under Art, 510 C5R) the Deptt, of Personnel &

Training has issu=d instroctions to the effect that hardship

.

®
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should be construed to exist if the minimum df the pay

scale of the re-employed post plus the full pension (whether
pfenScon 2a cmlernt- 4 M

ignorable or not) and/Ez%ﬂis less than the last pay draun

at the time of retirament‘(R 51 of 5uamy_s Compilation)

7 The point made by the learned counsel for the Respon-
%ent (para 5 supra) is important and merits consideration.
ﬂt is better to examine specific cases to‘see the results.

éf the application of these rules. 1In the‘casés before us

~Qery few applicants have given full inforﬁation.r There

are, however, two cases where the informatfon available

facilitates analysis. These can be considered,

P
8. The first is the case of applicant Madhavan in
OAK 292/87. The basic facts are as follous:

'(Qn Assumption is made that the DA on pay/relief
oh_penSion is payable at 20% of the'pay/pensioga
| ' .
(i) Discharged on 29,1.82;

(ii) Last pay draun : Rs,325/-

(1ii) Pension | Rs.175/- Pension equivalent
o’ of gratuity (PEG for
short) not glven
(iv) Re-employed on : 20,5.82

(v) Pay scale of re-
employed post ¢ Rs.260-480

- (vi) Pay fixed " Less than minimum (Bs.243/-)
o ' till 24.1,83 when pay vas
/ fixed at Rs.260/~ -
1t is stated that he was receiving relief on pension alseo
(contrary to the DM referred to in para 3&4 supra) and hence

there has been double payment., This is being set right by

recovery of the excess amount, which has been challenged,

L and & 7k fus hnelions »\‘/mé

g9, - From the above datat the follouwing inferences can be

.draunt=-

(i) The gross pay on the re-employed post may not
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exceed normally thé last pay drawn i.e. Rs.325/-
unless the minimum of the re-employed post itself

is more than Rs.325/-{.e, the last pay.draun.

As the pension equivalent of gratuity (PEG) is
not known, it is being ignored, but this will not

affect the conclusion %ignificantly.
| .

(iii) Assuming that the Enti#e pension of Rs.175/~- was

non-ignorable, (thch was not the case), the
maximum net pay he couid have got is Rs¢325 —

Rs¢175 = ﬁs¢150) to ensure that the pay + pension

is equal to the last pay drawn ie., Rs.325/-,

He would have got DA on Rs,325/- . No relief is
i

payable on the pejﬁion.

(iv) The total emoluments will be -

Pay (Net) - - Rs,.150
Nen=ignorable pensi?n - Rs,175

Gross pay S ~ Rs o325
DA on Rs,.325 Rs. 65
| - Rs.390/~-

]
-~/

Tbis is equal to the aﬁéunt he must have got at
Aége time of fetirement, but is much higher than
what he would get as pension & relief  (Rs.175+
20% thereof. ie Rs,35= Rg.210),had he not been

re-employaed,

/

€

o

(v) Actually Rs.125/+« pf the pension was to be ignored,

| -

His initial pay must have been fixed at the
minimum of Rs.260/- ie,'less than last pay draun,
bn #ccount of this hardsﬁip, he must have been
given increments based on length‘ef sefvibe‘
readered in paéts carrying a.pay scale not less
than Rs.260-Rs;4BO (about which there is no

| _ .
information) sucT that with the addition of the

.
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non-ignorable portion of pension (ies Rs,175-
Rs+125 = Rs,50) and the PEG (exact amount not

known) the total pay would not exceed Rs,325/-.

It is in this manner that the initial pay must

(vi)

~(wii)

have been aciually fixed at Rs,243/-,

Taking the actual pay of Rs,243/- and the fact
that Rs,125/- of the‘bensich was ignorable, his.
gross pay and total emoiuments would have been
as Foiléus:

Pay (Net) Rs +243

Non-ignorable v
portion of pension Rs, 50

Gross pay Rs.293
DA at 20% on Rs,293 59
Total Rs 352
Add ignorable

pension Rse 125

Total emoluments Rs 477

It may be noticed that his pay plus total pension
(Rs$.243+Rs,175=Rs,418) is higher than the last
pay drawn., This is due to ignoring Rs,125/- of
pension and it is this benefit'uhich has been
termed as a concession by Shri PUM Nambiar‘kmhis
érgumentcr Asva result,‘his total emoluments come
to Rs.477, which is higher than the bresumbtive

~ total emoluments at the time of his retirement,v

j.ee R5.390/=

After Feb, 83, when the entire pension became

‘ignorable, the position would have been as

follows?

' Pay (Grosé &net pay) Rs,293 (ie minimum of_f
pay+increment - .
to meet hard-
ship = PEG)

DA at 20% ~ Rs. 59 |
Rs 352



-

" Ignorable pension Rs.175 o 7

Total emoluments Rs 527

Both the pay plus|total pension‘(Rs.293+175=d68)
and the total emoluments (Rs,527) excegd,thé total

emoluments at the|time of retirement (Rs,.390),

\

9, The second is the cage of ‘asudevan Pillai, the,First

v
of 23 applicants in TAK~40 /B?.‘\The basic data are as
follous: % |

a) Retired in Jan. 75 |
b) Last pay Rs«365
c) Pension Rs.144 -
d) Pension equi=
:3lent of gratuinRs. 20

. _ | ;

e) Re-employed in Nov,75 - Pdy scale Rs,380-560
f) Pay fixed at |Rs+266/-

g) lgnorable pension Rs.50/-

h) No relief on pension
The case is ahalysed as follows:

. ' |
(1) His initial pay was fixed at Rs,266 as follows: .

Minimum of pay [scale which '
is higher thanlast pay- Rs,380

Less nron-ignorable péit'of‘

pensien (144-50) -) 94

Less PEG. | -) 20
Net'pay ‘ ) ' Rs8.266

DA on Rs,380 at 20% Rse 76

o Total . Rs.342

. L pre
Total emolumentls, Rs,342+Rs,144= Rs,486

(ii) When igrorable portion was raised to Rs.125/f

the pay must have been fixed as follouws:-

Minimum of pay.scale : Rs 380 -
less nonignorablle portion of ,
pension (Rs.144| = 125) . 19.
\ ‘Less PEG o ' 20
Net pay : 341
DA on Rs,380 at| 20% .16
o - Total = 417
b 0 Hare

Total emoluments Rs.417+Rs,144=Rs.561,

| . cee



=33~
(£ii) After Feb, 83 when the entire pension uas
ignorable the pay must have been fixed

as follows: -

Minimum pay ‘ Rs 380

Less non-ignorable pension Rs, =

Less PEG \ ' Rs, 20
= Rs . 360
DA on Rs,380 at 26% Rs, 76

I .
| Total Rs.436

i
1

" Total emoluments = Rs,436 + 144 = Rs,580

(iv) If he had not éetired)he’uould have got as
pay the same pay he wuas getting at the time
of retirement (1.97 Rs.365) and his total
emoluments with DA;at 20% would have been
Rs,365473 = Rs.418, As against this,.in
each of the three cases above, his total
emoluments are greater than Rs,418, even * : =
though no iﬂteri&lrelief on pension has
been taken into.account whether it is
ignorable or non~ignorable. This is due
to two imporant” facts. Firstly a part of
the pension uptglfeb. 83 and the whole of
it siﬁce thengiq ignorable. Secondly the
minimum pay of the post is itself higher

than, the last pa?\draun.

10, 1t has only to be acded fhat the relativities
émﬁng'm the total emoluments given in’para 8 and 9 would
remain unchanged even Lf the ratég of DA on pay and of
relief on pension is computed at 100%. The last pay ef'
Shri Madhavan (para 8 supra) being Rs.325, ‘his total emo-
luments including 160% DA would be Rs.650/— As agginst
this, the total emoluments, without previding any relief
on the ignorable portion of pension of Rs,125/- and the:
entire amount of Rs¢175/=, (as in para g(vi) & 8(v1i) abové} -

work out to Rs.711 and Rs,761 respectively. Similarly,
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Shri Vasudevan Pillai.gpara'g)vﬁould, on the

~basis of his last pay of Rs.365/-, have drawun Rs,730/-

as his total emoluments befors tetiremenf, including

DA af'100%. ~ On'his re-employment the total - '

emoluments without granting ahy relief on the

ignorable portion of R%OSD, Rs,TZS/- of his

pension pension and the entire pensioh of Rs.144/-

(as in para 9(i), (ii);& (iii) ) work out to

Rse. 790, Rs.B865 and Rs%884,respectively. ‘
|

1. The analysis of;the two specific cases in
the foregoing paragrapps helps to poncepfualize
the nature of the imp%gned’restrictions imposed on
the entitlement to relief on pensioners during
re-employment., The restriction imposed may

be justified on two counts. Firstly, the relief
that is dénied on the“non-ignorable part of
pension (ie, the port%on taken into account in

the computation of pay ‘on re-employment) is

fully made good by the payment of dearness

allowance on the re-cmployed post on an amount,

" which,besides the net pay, is inclusive of the

|

non-ignorablg po;tion;of the pension and the

pension equivalent of  gratuity, Secondly, .

in so far as the ignorable portion is concerned,

the compensation lies'in the very fact that ‘

this amount is ignorable ie, not taken inte

account at all for pay fixation. For, by that

very concession of exclusion,the effective

Y : _ |
pay increases by the fame amount as the ignorable |
amount of pension and so too does the total
emoluments, ﬂ

i i

a cee
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12, It only remains to be added that
pensioﬁers normally take decisions intelli-
gently and therefore, the above 'results
normally follew, Hogever, these results
may not follow in cert;in'e*treme circum=-
-stances, uhich may not%arise at all, but
which have to be thougét of . for example,
para 12 of the order o# my learned brother
rightly points out that denying relief on
pension, even ifﬂapy on re~employment is
‘only Re, 1/-, will be inequitous. 1t is,
tL’I&ﬁeref‘cfre, necessary to stibulate that the
disentitlement to relief will apply only
when the pensioner is not re-employed on
a post, the maximum of tﬁﬁ pay scale,which
is less than his pension. For, if he
chooses to be so re-employed, the felief
on his pension would be’hqre than the
dearness allowance he u;;id get, because,
the DA can be computed, at best, only on
the maximumofhe pay scale, He would then

be a loser. , In that cake, ghat he
should pe entitled to gé} rélief on his
pension, Considering that ether
pensioners, re-employed on posts on a
pay greatér than'pension,'geb a larger
amount by way of dearness allowance,

he should also get DA on pa*}in addition.
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13, 1t is contended that relief is an integral énd in-

separable part of pension and therefore uheré,uhat is called

as basic pension is granted)the appropriate relief has to be

given autométically. 1n such circumstances, the denial
" of the relief or the recovery of the relief already
granted will amount to~d§privation of property rights
without ﬁhe sanction of law, and is thus violative of

Art, 300 A of the Constitution.

v

14, With great respect,I find it ocifficult to accept
this conclusion for two reasons. Firstly, relief is
nBt an integral portion of pension. Secondly)disentitle—
ment to get relief on pension during re-employment is
not as a consequence of any order relating to pension,but

-.is as a consequence of fixation of pay on re-employment,

in respect of which this is a condition of service.

15.  Taking the first ground, it may be noted that the
. Y%
expression "pension" is defiped in Rule 3(1) (@) of the
# Central Civil Services (Pension) Rules 1972 (Rules for

short) to include gratuityDekcepting when the term

~

‘pension'is used in contra distinction to gratuity, This
. (>~

/by itself does not help in deciding the issue. However,

~ Rule 49(2) relates the quantum of pension to 'average

" emoluments?. As. defined in Rule 3(1) (b))this is
— \

determined in accordance with the Rule 34 i.e, with

]
reference to the emoluments drawn by a Government

servant during.the last ten months of his service,

16, The . emoluments referred to in Rule 34 means pay’
.as defined in rule 9(21) of the Fundamentai Rules

(including dearness pay, as determined by the order of

0w . |

s e
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the Government issued from time to time) which a
Goverement servant was receiving immediately beﬂore_his
retirement or on the date of bis death.(Rele 33 read
with Rule 3(1)e) |

17. This.takes us back to Rule 9(21) oé the Fundamental
Rules which defiﬁﬁthe eeeression,'pay',‘ Thus it may be

seen that pension as computed by the Pension Rules does |
not include any relief that may ee granted by Government

to compensate fof the higher cost of living,.

18, As pointed out by Shri PA Mohamed, Additional

‘Central Govt, Standing Counsel there is one set of

rules relating to pension in which the relief on pension

has been specially excluded while defining pension,

Thus Rule 3(j) of the Central Civil Services (Commutation
of Pension) Rules 1981 defines pension as follows:-

"Pension" means any class of pension including
compassionate allowance referred to in Chapter V
of the Pension Rules but does not include extra
pension and the amount, by whatever name called,
granted by the Gov rnment to a pensxoner as a
compensation for higher cost of 11v1g9_ (Emphasis
supplied)

Relief on pension ie for compenpsating the higher cost
of living'and stands specifically excluded, It may,
no doubt, be argued that as pension has not been so
deflned elsewhere, in ths manner, the impllcation is
that for purposes other than commutation of pension, the
expression "pension" would include relief on pension,
However, as pointed out in the earlier paragraph, the
computation oF pension is done in a manner which
excludes such relief, Besides, it has to be remembered
that all the rules were framed before the concept of
relief on pension was even thou%ht ofe That being the
case,the expression "pension" used in the CSR and other

instructions.cannot be construed to include relief on
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penéion. AIt'uould éppear?that the definition extracted EL
above has only made explicit what has always been implicit’
in the concept of pension., Twe other circuﬁstances lend -
support to the view that the relief,even after it is .
granted,is'not a part of ﬁehsibn.' Firstly, in ﬁhe order j
which first sanctinnedzgggggnsioners who retired after
1.1.1973, (OM No. F=13(5)-EV(A)/73 dated 21.3.74)}11‘, is
.stated as follows:"The taﬁw 'Pension’ for purpose of
_ meamn . ‘
grant of relief as above shall wees pension as finally
calculated keeping in view Governmenf-decisions on pay
scales and pensionary benefits recommended by the Third
Pay Commission," 3econdiﬁ, in the above OM a reliéf at
the rate of 5% of pension was sanctioned. These indicate:
that pension is the basis_for calculation of relief,
It is also not as if the relief becomes part of pension
after it is sancticned, fbr if the rate of relief is
enhanced to 10%, it is computed on the original pension
alone, excluding the 5% relief granted earlier,
| ﬁ
- 19. Tine second ground is that the depriviation of
relief on pension would ameunt to depriviation of
property rights vionlating * Article SOD.A of the
Consfitution. As pointed ‘out above, the relief on pensioﬁ
is not an integral part of pension. Pension by itself ’
is a statutory right and is broperty. There is. no
doubt. that a pensioner's pension cannot'be reduced or
taken away except in accordance with law. That can not é
be said about the relief on pemrsion. The ;uthorityj
which granted that relieg by an executive order,to
compensate for the erosiom in the value of pension
caused by the»highmr,costiof living, can withdraw the
reliefﬁwhan the cost of living gets reduced below the

level for which compensation was given. The more

'y | . el



/but, instead, the
DA on pay be
fixed on an
amount which be=-
sides the pay,
includes the
pension,

43~

important point is that neither the disentitlement to
relief nor the recovery from the pay of the amount of
relief paid with pension,which are the issues involved
in these cases, .is directly related to pension aé such,
It uas.rightly pdinted out by Shri P, Santhalingam,
Additional Centgal Gov£;”8tanding Coﬁnsel, that the
moment a pensioner is re-employed, he becomes an active
Government servant,as distinct from a pensioner, In‘
respect of the post to which he is re-employed his pay
has to be determined, That is done in accordance with

the provisions contained in the Civil Rights Regulations

and other instructioné referred to in para 6 above,

The stipulation regarding disentitlement to relief on
pension during the period  re-employment does not stand
alone by itself, It applies only if a pensioner is
rg-employad. This is a condition of service relating

to his_emolumeﬁts on employment , Thereforq, what is
being regulated is not either his pension or the relief
thereon, but his pay on re-employment, It is only for
administrative reasons that this takes various forms
from time to time. Thus at one time it was ordered

that he should'bot be given any relief with his pensionul
Later it was directed that he could be granted relief
with pension, but that the amount of relief so paid ‘
would be recovered\From his pay in respect of the post

of re-employment.

20. There is considerable merit in this argument,
Thé pension as such has neither been reduced nor with-
drawn, and that.alone could give rise to a claim of
violation of Article 300 A. Similarly)even the relief

as such has neither been geduced nor withdrawn., What
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"is determined is the pay of
re-employment., It has to
that the re-employment of a
cations, It deprives ths
against which one of them
'Fdrfher, it also deprives a
employees of a chanc:z to ge
.because’if the pensioner ha

¢ an

post could ,uell have been f

u.
ths iouer rank. It is keep
‘Factorsvtﬁat the Govt. (i.e
‘deeided that- certain restril
the total emoluments of a r

being unfair to him. To gi

CH

a Govt, servant on

be remembered in this tonnection

pensioner has social impli-

unemployed personsof a post

ould have been Employed.
number of other Govt,

t prometed to ajhigher graoce
l .

4 not beer re-eﬁpldyed, that

illed up by & promotion from
ing in view of these social
. Respondents) have rightly
ctions should be pleced on

|

e-employed pensioner)uithout

ve effect to this'decision

they have formulated certai
fixation of pay on re-emplo
that certain restrictions h

entitlement to relief on pe

the view that the denial of
re-ehployment does not eith

any property or violate th:

2% For these reasons, I
para extracted in para 4 tb
pensiener is re-employed, |h

any relief on his pension,

n regulations governing
yment, It is in that process
ave been laid regerding
nsion. I am)therefore,df
‘relief on pension during

er deprive tﬁe paeeioner of

provisions of Article 300 A,

~

uphold the validity of the

. the effect that uhere a

e is disentitled from receiving
/

irrespective of whether or

Snot a part thereof or the
account for the fixation of

is re-employed,

122. It is only'necessary
in OAK 292/87 have, in the

inter alia, that the High

|

whole of it is taken into

,léa
his/on the post to which he

to add that the Respondents

counter affidavit, stated

Court of Kerala has earlier
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dismissed certain writ petitions in which recovery

from pay of.amounts paid as relief on pension was
challenged. Shri PA Mohamed, the learned Addl, Central
Govt. Standing Counsel furnished a papér_book contaihi@g
a copy oF.the judgmént dated 15.12,87 o% the High Court
of Kerala in OP No°8362/84 and céftain ﬁfher similar
petitions. The judgment clarifies that all these

éases are covered by the earlier judgments deliv?red'
in OP No.5701/82, 6460/84 and 7520/84, Tt then
proceeds to state that inm thQ&;earlier judgmentsit

was held as follous:? |

e have held in the said decisions that persons
who were serving in the Armed Forces and had
become entitled to pension and are receiving
remuneration for their subsequent employment
in any form from the Central Government/State
Government Department/office Public Enterprise
or autonomous body or naticnalised Banks
including the Reserve Bank of India or a local
fund as referred to in rule 3(1)(m) of the
ccs (Pension) Rules, 1972 shall not be entitled
to payment of ad hoc relief or graded relief
during the said peried having regard to the
stiputations contained in the OM No.F.13(8)=-
Ev(A)/76 dated 11,2,1977 issued by the Ministry
of Fimance, (Department of Expenditure) and the
subsequent clarification of the same made by
Ext,P2 dated 26.3.84 produced in OP No.7960/84,
. We have made clear that the question as to
whether tne remuneration is received by way of
employment, re-employment or absorption in
service makes no difference regarding denial of
tne benefit of ad hoc relief or gradeéd relief
during the period when such pemuneration is
received,

2. UWe have also held that the suspension of

the benefit of ad hoc relief or graded relief
during the period when the incumbent received
remuneration for such employment cannot be regarded
as arbitrary or violative or Article 14 of the
Constitution in the absence of specific pleadings
as material to indicate that the ad hoc relief

and graded relief denied is of a higher value

than the emoluments which are received on such
fresh employment after retirement,"”

1t may be mentione&ﬁﬁere that the OM dated 26.3.84

referred to in the above extract has been impugned in

L

LR N
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' ] '
TA 42/87 and OA 108/85, - In OM No. F=10(26)-8(TR)/76

]

dated 29,12,76 (which is impugned in TAK 732/87 &
336/86) it was directed that the relief on pension
could be .disbursed.to the'#e-employed pensioners
alonguith their pension, ﬁhthén equivalent amount
should be recovered from ﬂhe éay and allowances they

1
receive in respect of their re-employment., As the

,,implementatiﬁn of this‘diﬁecfﬂon was causing diffi-

culty, it was superceded éy oﬁ No.23013/152/79/mF/CGA/
Vi (Pt)/1118 dated 26.3.84. This OM reverses the

| earlier direction, It prbvides that during re-employ-

ment, no relief will be paid uith;the‘pension by the
i

,pehsion disbursing authority. After the re-employment
comes to an end, the pensﬁon disbursing authority will

revive the reliefav i

23, 1t may be noticed from thils judgment that the
High Court of Kerala didlnbt cﬁﬁsider‘tuo_issues which
arise in these applicatidns viz, the guestion of
violation of Art, 300 A'lof théﬂConstitution reiating
" to property rights and’thé claim to relief in respect
of the ignorable portioniof thg pension’on the ground

that)on that portionrno bA is paid,
‘ i

24, In the light of the diécuséion in the

I
/

preceeding paragraphs, I;am of the view that except
the four applications, viz. TA 388/86, TAK 404/87,
TAK 420/87 and TAK 17/8@, all the other applications
deserve to be dismissed;subjact to the directioﬁs
given later jp this par%graph. As regards the four -

applications referred t? above,'fhey raise issues

which have not yet beén&decided.by the Ernakulam Bench

of the Tribunal, At ahy rate, the difference of
N

ﬂ - v ' LI

j
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L4

opinion between the two Division denches of the

fladras Bench of the Tribunal sitting at Ernakulam

uhichvhas been‘réferred to this Full.Bench, does

not relate to these issuese. 'Thereforé; these

four applications should be referred back to the
Ernakulam Bench for disposal in accoraanCe with-
lauw.

25 The other five apﬁlications should, therefore,
be.dismissed. However, a difectioa has to be

issued to the respondents that they will be

bouﬁd to pay the re-employed pensioners relief on
pension in caées where the amount on which dearness
allowance is payazle in respect of their re-employment
is less than their pension. The relief so paid.
shall.not.be rgcovered from their pay. In addition
to this relief‘ihey should be paid DA on their

pay on re-employment.

/s

(NV Krish&an)
Administrative Member
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CENTRAL ADMINISTRATIVE TRIBUNAL { 0
ERNAKUJLAM BEM:H 4 .

TAK 732/87 (OP No.1272/82),

P.G. LAXMANA PANICKER & OTHERS ... Petitioners.
| Vs.

“Secretary to Govt. of India &0rs ... Respondents. -

aﬁd ‘l
conitected Nos. . TA 336/86 EOP Wo.1885/84§
TA 388/86 (OP INo.3340/84
TAK 404/87 (OP | 0.5786/84).

TAK 420/87 iop No .6816/84) . -
o TAK 17/88 (OP No.10118/84).

OA 108/85. !

OAK 292/87

TA 42/87 (OP 716/84
T.A, x/732} 7 (OP {272/87)

Opinion of Hon'ble Shri Justiqe Amitav Banerji, Chairman.

I have read opinions of Hon'ble éhri S.P.Mukeriji,
Vice-Chairman and Hon'ble Shri N.V. Krishnan, Administrative
Member . They have differed on the qugstion of legality and
denial of relief on the'ignorable pp;tion of the pénsion.

It is not necessary to set out the facts which‘ﬁave

been cogently stated by Hon'ble Shri-S.P.Mukerji, Vice-Chairman
in his opinion. I propose to;indicate my views on the

question where the two Hontble Members have taken different

. y'
"Hon'ble Shri S.F, Mukerji, Vice-Chairman has held-'
in his order that the ignorable portion of pension
stands on a different footing from the non-

ignorable portion. For, this amount ,2dmittedly
is not taken into account while computing the
amount on which DA is paid. The argument is that,
as, on this portion,. déarness allowance has not
been given, relief cannot be denied thereon.

This has been quoted from th@f opinion of Hon'ble Shri
N.V.Krishnan, Administrative Member . He has further

'S

T

* . . P
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referred to para 7 of the 0.M.No.F.13(1)-EV(A)/74 dated
6.4.1974 which is quoted below:

*7. The relief indicated inlthése orders will
not be admissible to pensioners who were in
re-employment on 1.1.,1973 or are re-employed
thereafter, during the period of re—employmenf as
they should get dearness allowance appropriate to
their pay {(which is inclusive of pension)‘during
such re-employment® . ' .

Hon'ble Shri N.V.Krishnan, Administrative Member sayé

further:
®"This O.M. grants relief on pensibn to persons who
retired before 1.1,1973. Similar orders in respect of
pensioners who retired after 1.1.1973 were earlier
issued in QM No.13(5)-EV(A)/73 dated 21.3.1974.
That 0.M. did not contain the provision extracted
above., In that O.M. also, the para extracted
above was added subsequently by an O.M. of even
aumber dated 27.8.1974. Thus, the justification
for denial of relief on pension during the period

of re-employment of pensioners is rested on the
ground that they would‘get dearness allowance
appropriate to their pay in the re-employed post,
which is inclusive of pension. However, by O.M.
No.F 13(2)-EV(A) dated 20.5.1975 the said para
(extraéted'above) was deleted from both the O.M.
dated 21.3.1974 and 6.4.1974 and the following
para was substituted in its place:

"The pensioners who were in re-employment on
1.1.1973 or are re-employed thereatter shall
not be eligible to draw any relief during
the period of re—employmént".

That O.M. is silent about the reason tor this
substitution . #hat is clesr is that the substituted
para disentitles re-employed pensioners to any relief
én pension -~ whether or not it is teken into account
in the fixation of their pay on‘re-employment. The
deleted para {i.e. para 7 of the O.M. dated 6.4.1974
" extracted above) did not have sdch a sweeping effect.
The direction in that para could have applied on the

basis of the rationale mentioned therein, = to only

%



be no double benefit.

| -%0- |
the non-ignorable portion of pension taken into 4
account for fixation of pay and- not to the
ignorable portion. This‘seems to be reason for

such substitution®.

Firstly, it has ho be nmticed that the respondents have
conSLStently re11ed on that retxred pensioners would get
D.A. appropriate to their pay in their re-employed post.

which is inclu51ve of pen51on. Now they ‘are saylng that the'

.grant of relief of pension whlch is included in the grant of

D.A. on re-employment will amount to double beneflt where tha

ignorable part of pension 1s not reckoned for D.A., there wiil’
In ré.ference to G.M. Nfo F 13(2)=-EV(A) dated 20.5.1975;
it may be stated that this was issﬁed for general aéplicatién
to civil pensionér5~by_the Ministry of Finance. In such casés,
no question of igﬁorable pensioneexisté. Ignorable pension !
arises in case of estervicémen who retire - before 55 year%‘of
age. It may be noted thatffor such persons orders are issﬁed
by the Ministry of Defence: Hence, the orders of Ministry |
of Finance which do not spec1fxcally pertain to ignorable part
of pension cannot be taken into conSLderatlon for ascertainlng

the validity of the décision on relief on ignorable»part ¢f
pension of re-employed ex-~servicemen.

‘In regard to the O.F. dated 6.4.1974, it may be

' stated that such orders apply where pensions are gér §g

]

ignorable for civil per§dn. Para 7 of O.M dated 6.4.1974

and the substituted para‘dated 20.5.1975 are in effect the

same and disallow pension relief because D.A. on re-employment

pay includes D.A. on pen%ioh equivalent ofipay'(iae. the

“ @
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part of pay which is not allowed because of pension) i.e. the

nonFignorable.part of pension.

'The fixation of pa& of a re-émployed,person is done
without any consideration whatscever to ignorable part of
pensione. D.A. is also fixed without any reference'tofthat
portion of pension. Consequently,to deny'thé relief on the
1gnorable portion of pension merely on the ground of
re-employment, will be arbitrary and amount to deprlvatlon of
propertye.

Where the law provides that D.A. will be given on the
pension tc an ex~-serviceman on his re-employment, it does not

mean that D.A. on the part of the pension which is to be

ignored is not en;itled to be taken into consideration in
cilculating the relief} I think the pésition between a civilian
employee on his retirement and that of a defence employee is
entirely qdifferent. There is nothing like ignorable part of

pension in case of a civilian. The re-employment of a civilian

employee comes after the age of_superannuation - say .55 or

58 years, as the case msy be. On the other hand, a person

employed in the defence establishment who is not a civilian

is retired at a much earlier age than 55 or 58 years and upon
his re—émployment, he is given qertain}advantages; One of
the adﬁantage is that én-his're—eméloyment a certain part of

his pension‘is ignored for the purpoSe of giving him relief.
But he is entitled to DA on the amodnt of pension‘drawn by him.

A question may arise as to what is the meaning of the ‘word

‘drawn by him'. It includes both the portions which is
| 08
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jgnorable and non=-ignorable’ ‘ | o q‘b o

In para 7 of his opinion,:Hon'ble Shri N.v.Krishnan,
Administrative Member has referred to certaid cases and
sought to explain the matter by application .of the principle

holding that the interprétation put by him would be proper
since the existing system was advantageous. The question
‘whether a particuler system is advantégeous or not is not .

up for consideration before use
' We have to interpret the rules in accordance with the

qccépted norms of interpretation. Where the language is~

/

plainland.admits of but one meaning, the task of interpretation

car hardly be said to arise (Mexwell on The Interpretation

- of Statutes 12th Edition p.29). The interpretation of a

s
o

~

/

Y

«

Istatute is not to be collected from any notions which may be

enteftained by the court as to what is just and expedient.:

(Coleridge J. in Gwynne V. Burnell (1840) 7 Cl. & F.572).

It has been held that if any statutory provision
is capable of only one construction then itvwould not be open
fo the Court to pqt a different constructipn upoﬁ the said .

provision merely because the alternative construction would

" Jead to unreasonable or even absurd consequences. ‘The

question of consequences and éonsiderations of policy would

be relevant only where the provision sought to be construed is

| capabie of two constructions. In such a case the Court is

not concerned with the results which may ensue from giving -

to the plain meadingvof'the words used by the Legislature.

B
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In such a case the Legislature may take action to remedy the
defects of the law and enactménts._ ' .

It has also been laid down that a court cannot stretch

the language of a stétuﬁory provision to bring it in accordance
with a supposed legislafive intention underlying ii unle#g'the
words are susceptible of carrying out that intention.

It has also been well settled that if the provisions afe
clear and unémbigﬁous, a Court of law has nothing to do with
the reasonableness or unreasonabless of such statuéory |

provisions, except where it is held while interpreting'what

the Legislature has szid (Calcutta Corporation Vs, Sub-
postmaster, Dharamtola, AIR 1950 Cal 417; Damodaf Vs
Nandram, AIR 1960 MP 345, 354).‘ In the case of Commissioner
of Agricultural Income-tax Vs.Keshab Chandra Mandal, 1950

SCR 435, 466, per Das J, speaking for the Sdpreme Court
Das J observed=

mHardship of inconvenience cannot alter the
meaning of the language employed by the
Legislature if such meaning is clear on the
face of the statute or the rules".

Fér the reasons indicated above, I am of the view
thatthé relief including‘adhoc relief, relatable to the
1gnorable part of the pensxon cannot be suspended, withheld

or recovered in respect of a re-employed ex-servxceman who
retired from militery service before attaining the age of
55 yeers. I am in agreement with the views expressed by

Hon'ble Shri S.P. hukerji Vice-Chairman and would reiterate

s
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the A%rection proposed bv:him in his judgment.

o e -

(AmitaV/Banerji) T —
Chairman.

The order of the Bench is as followss

e

"Where pension is ignored in part or in its entirety
for consideration in £ixing the pay of re-employed
ex-servicemen who retired from military service
before attaining the age of 55 years, the relief
including adhoc relief, relatable to the ignorable
part of the pension cannot be suspended, withheld._

e e

or recovered, s© long as the dearness allowance
raceived by such re-employed pensioner'has been
determined on the basis of pay which has been reckoned
P without consideratiop of the ignorable part of the |
pension. The impugned orders viz. 0.M.No.F,22(87-
EV(A) /75 dated 13.2.1976, 0.M.No.F.10(26) -B(TR) /76
dated 29.12.76, O.M.No.F.13(8)-EV(A)/76 dated 11.2.77
and 0.M.No.M. 23013/152/79/MF/CGA/VI(Pt) /1118 dated
26.3.1984 for suspensiop and recovery of relief and
adhoc relief on pension will stand modified and
interpreted on the above lines. The cases referred
" to the Larger Bench are remitted back to the Didsion
Bench of Ernakulam for disposal in details in &ccor-
dance with law and taking into accouft the aforesaid
interpretation given by one of us (Shri S.P.Mukerji,
Vice Chairman)?

,\,\

_ The above judjyment was pronounced in the open
court on behalf of the Larger Bench by us,

‘,- _,,\__,.,,_,,_ -/ ey

(N.V, Krishnan) A (S oP sMukerji)
Member(Admve) Vice Chairman

20,7.1989

b
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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

DATED THURSDAY THE THIRTY FIRST DAY OF AUGUST ONE THOUSAND
NINE’ 'HUNDRED EIGHTY NINE,

PRESENT

HON'BLE SHR1 S.P MUKERJI,VICE CHAIRMAN

&
HON'BLE SHRI N.DHARMADAN, JUDICIAL MEMBER

ORIGINAL APPLICATION No,108/85

M,V ,Michael | .o Applicant
Ve

1. Union of India

2. Divisional Engineer, .
Telegraphs, Kottayam. .

3., The Pension Paymaster,

Quilon., ' .o Respord ents
Mr.K.R,B Kaimal .. Counsel for the
' applicant -
Mr.P.A Mohammed, ACGSC .o Counsel for the
: respondent
ORDER

shri S.P Mukerji,Vice-Chairman

_The Applicant is an Ex-serviceman ., who héving
retired from the Army .in May, 1979 with a basip military
pension of Rs.127/- joined the Telephones Department as a
Lineman on 2.8.19?9. He dis aggrieved by £he order dated
31.10.i985»issued by the second respondént directing
recovery of Rs.3,424.90 as over payment of reiief on pension
recei&ed.by him betweén 2.8.81 and 25.3.84, Furfher payment
of relief' on pension has also beeh stopped. The recovery
and stoppage of p;hsion is based on the Gover;ment~of

India's O.M dated 26.2.1984 at Annexure II. The applicant's

i

contentipn is that recovering relief on pension and stoppiﬁg
its further payment is discriminatory and violative of

Articles 14 and 16 of the Constitﬁion of India. He has also

\
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challenged the order dated 26.3.84 at Annexure-II denying
“‘ ~

relief on pension to reemployed Ex-servicemen = as

discriminatory.

2. We have heard the arguments of the learned

Counsel for both the parties and gone through the documents

carefully., The issue raised in this applicaticn is whether

relief and ad hoc relief on pension earned by military
pensioners, the whole  or part of which is ignored for
purposes of fixation of pay on their re—employmént, should
be exempted from suspensién, recovéry-or stOppage during
the period of re-employment. This issue was referred to a
Larger Bench of this Tribunal, presided over by the Hon'ble
Chairman-Mr.Justice Amitav Banerji. By a majority judgment,

the Bench decided as_followss-

" Where pension is ignored in part or in its
entirety for consideration in fixing the pay of

re-employed ex-servicemen who retired from military

service before attaining the age of 55 years,
the relief including adhoc relief, relatable
to the ignorable part of the pension cannot be
suspended, withheld or recovered, so long as

the dearness allowance received by such re-employed

pensioner has been determined on the basis of
pay which has e en reckoned without consideration
of the ignorable part of the pension. The
impugned orders viz. O.M No,F.22(87-EV(A) /75
dateé 13.2.1976, O.M No.F.10(26)-B(TR) /76

dated 29.12.76, 0.M No.F.13(8)-EV(A) /76 dated
11.2.77 and O.M No.M, 23013/152/79/MF /CGANI(Pt)/
1118 dated 26.32.1984 for suspension and recovery
of relief and adhoc relief on pension will stand
modified and interpreted on the above lines.

The cases referred to the Larger Bench are remitted

back to the Division Bench of Ernakulam for
disposal in details in accordance with law and
taking into account the aforesaid interpretation

given by one of & (Shri S.P Mukerji,Vice Chairman) "

3. It transpires that from 19.7.78 military pension
upto Rs.125/~ per month is to be ignored for purposes of

pay fixation in case of re-employed Exservicemen. From

24.10 .23 pension upto Rs. 250/~ for Commissioned Gfficers



e

ee3ee
and the whole of pension for Non Commissioned Officers
is to be ignored. In the in;tant case before us, since
the pension allowed to the applicant was Rs.127/- per
month, the whole of it will have to be ignored for‘pay
fixation from 24.,10.83 and Rs.125/~ ocut of Rs.127/- ha%fv
ﬁo_be ignored from the date of his're—employment . 1.2,

2.8.79 till 23.10.83.

4, ‘In the facts:andscircumstances we allow this
application, set aside the impugned order dated 31.10.85.
at Annexure -I‘and thé O.M dated 26.3,1984 at Annexure-IIX
in so far as the applicant is concerned and direct tha£
proportiomate relief and ad hoc relief only'oh the |
non-ignorable part of Rs,2/- of hiskpension upto 23.10.83

| 6 | |
need only be recovered from the applicant. The applicant
will be entitled to proportionate ad hoc reiief and rélief
of Rs,125/~ on his pension upto 23.10,83 and fﬁll adhoc'
relief and relief on his pension of Rs.127/- with effect
from 24.16.83, during the period of his re-employment.
The.rélief including adhoc relief relatable to the ignorable
part of his pension recovered from him should be fefunded
to him and such‘é relief stoppeé or suspended should be
restored back to ﬁiﬁ with retrospective effect from the
date of iﬁs stoppage. This will be ifrespective of

whether the stoppage has e en effected by deduction of

relief from his emoluments on re-employment or by the -

'.4..
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Pension Payment Authority disbursing his military pension,
It is directed that full payment of refund of the recovery
already made and paymént of arrears of relief stopped or
deducted, should be completed within a period éf three
months from the date of communicatioﬂ of this order.

There will be no order as to costs.

%de/4*§m;\ g | <E§§&L:§;i;;;7

(N .DHARMADAN) (S.P MUKERJI)
theﬁl. MEMBER . VICE CHAIRMAN




