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Hon 'ble Shri S. P. Mukerj i, Vice Chairman 

The Division Benches of Madras and Ernakulam of 

the Central Administrative Tribunal sitting at Ernakulain 

have referred these nine transferred and original applications. 

to the Hon'ble Chairman of the Tribunal for getting n. 

issue adjudicated UpOfl by a Larger Bench of the Tribunal 

because of the divergent opinions expressed earlier by 

two d if fererit Benches of the Madras Bench of the Tribunal. 

By a common judgment dated 29.1.1988 disposing of 

Transferred Applications No.K110/87, K.112/87 and 44/86 a 

Division Bench of Madras comprising the then Vice Chairman 

Mr. Justice G. Rarnanujam an.i Member Shri C. Venkataramafl 

dismissed the Transferred ApplicatiOrS by concluding that 

the benefit of relief and adhoc relief on the entire 

pension of reeinployed exservicemen is not admissible. 

during the period of reemployment even where a part of 

the pension is to be ignored for the purpose of fixation 

ofpay against the re-employment post. Without being' 

aware of this decision another Division Bench of Madras 

Tribunal consisting of Shri P. Srinivasan, Administrative 

Member and Shri G. Sreedharan Nair, Judicial Member in 

their j udgment dated 10th June, 1988 in 
T.A.K. 334/87 found 

that in respect of the reemployed ex-servicemen relief on 

• 
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pension relatable to that part of the pension which is 

ignored for the purpose of fixation of re-employment 

pay cannot be touched by recovery or suspension during 

the period of re-employment. This Iarger Bench was 

accordingly constituted by the Hon'ble hairman to 

resolve the divergence. 

2. 	The limited issue before the Larger Bench therefore, 

is as follows: • Whether it is permissible to stop payment 

of relief (including ad hoc relief) on that portion 

(part or full) of pension of reemp1ôyed exServicemen 
11 

during the period of re-ernployrnnt, which portion (part 

or full) is ignored for the purpose of fixation of pay on 

re-employment." The Ramanujam Bench of the Madras 

Tribunal observed that the pensIon relief is given to 

the pensioner to help him in maintaining himself and his 

family but once a pensioner is re-employed and is getting 

a monthly salary in addition to his pension it is open to 

t' e Government t' say that the relief and adhoc relief on 

pension will not be paid durinq the peripd of his re-employment. 

It has further been stated that since the O.M. of 29-12.1976 

is silent about the ignorable part of the pension which is 

not deducted from re-employment pay and such ignorable part 

had been spelt out by the earlier O.M. of 16.1.1964, it 

can be presumed that the intention in the O.M. of 29.12.76 

.... 	r 'I 
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was to disallow the pension relief on the total pension 

including the ingorable part during the period of re-emplo- 

yment. The Srinivasan 8ench of the Madras Tribunal 

however conceived of relief on pension as constituting 

a part of the 'real pension as the relief was granted to 

compensate the pensioners for the rise in the cost of 

living inex which reduces the real value of the pension. 

The Bench further 1  held that since the ignorable part of 

the pension is not taken into account in reducing the 

re-employment pay of the pnsioners in calculating the 

dearness allowance the ignorablé part of the pension does 

not play any part in fixation of pay and dearness allowance. 

Therefore, the situion  of giving double benefit of dearness 

allowance and pension benefit on the ignorable part of 

pens-ion does not arise. Accordingly recovery of relief on 

pension in so far as the ignorable part of pension is concerned 

would amount to deprivation of property without authority of 

law. That Bench also remarked that the position (regarding 

discrimination In regard to fixation of pay) would have 

been different if the applicants had contended that 

deduction of even pension or any part of pension from the 

pay of the re-employed post would itself amount to 

discrimination against the re-employment pensioners. But 

since that issue had not been raised by the applicants they 

refrained from expressing any opinion on that Issue. 

.... 	 3 
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Accordingly they quashed the impugned orders to the 

extent they prescribed recoveryof relief on the ignorable 

part of the pension. So far asrecovery of relief on the 

non-ignorable part of pension Is concerned that Bench 

upheld the impugned orders. 

	

3. 	It may be made clear at the outset that there 

has been no divergence of opinijon about (a) the stoppage 

or adjustment of pension durirg re-employment through 

reduction of re-employment payjand (b) on the question of 

stoppage or adjustment or pens4on relief relatable to that 

part of pension which is takeç into account for determining 

the re-employment pay. These issues therefore are not 

being considered in this judgment but left to the Division 

Benches concerned to be decided in accordance with law in 

the càaes where they have been raised. 

	

4. 	It will be useful to recapitalute certain relevant 

facts to put the issue beforejus*i proper perspective. 

Appendix 7 of Swaxny's compilation of P.R. .S.R. (Part I 

General Rules, 8th Edition) wich has been approved by the 

Comptroller & Auditor General!  as a reference book and which 

is corrected upto 1st Augist, 1985 gives at pages 382 to 409 

0 •.•7 
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the various provisions under the rubric of Regulation of 
4. 

Pay on Re-employment of pensioners. This Appendix gives 

certain provisions of the Civil Service Regulations (CSR) 

governing fixation of pay of re-employed Civil and Military 

pensidners. Section (II) of the CSR comprising regulations 

511 to 524 (C) are relevant to Civil Pensioners while 

Section (lit) comprising CSR 525 and 526 are relevant to 

Military pensioners. CSR 510 which is in Section I and 

applies to both the Civil and Military pensioners, authorises 

the reernploying authority to direct whether any deduction 

is to be made from pension or salary. CSR 526 further 

enjoins that in case of re-employed ex-.servicemefl.drawing 

Military pension, "the authority competent to fix the pay 

and allowances of the post in which he is re-employed shall 

in fixing his pay and allowances in the post in which he. 

is re-employed take into account the-amount of pension, 

including such portion which may have been commuted." It 

also authorises him to "with effect from the date from 

which the pension is granted reduce such pay and allowances 

with reference to such officers or soldier by any amount not 

exceeding the amount of such pension." However, this is 

subject to Clause (c) àf CSR 526 which reads as follows: 

. . .• 8 
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N(C) In the caseof service personnel who retire 

from the foret before attaining the age of 

.55 and are reinplQyed in civil posts 'on or 

after :16th January, 1964, the pension shown 

below shall be ignored in fixing their pay. 

on re_employment:- 

(1) in the case of pensions not exceedig 
Rs.50.00 per mensem, the actual penSiOn 

in other cases, the firs.t Rs.50.00 of the 
pension. 

Those who were re-employed before 16th 

January, 1964 and who had opted for the above orders 

will, however, be treated as fresh entrants from 

the date." 

5. 	At this stage it may be useful to recall the 

basic principle in regulating the pay during re_employment 

of Civil and Military pensioners. This is given in Govt. 

of India's decision No..1, under the heading "Regulation of 

pay during Reemployment" in Appendix 7 referred to above, 

(Pages 388-390) and succintly enunciated in Government of 

India's. Decision No.20 (page 405). The basic principle js 

that for fixation of pay on re-employment the pay granted 

to the officer plus pension and pension equivalent to gratuity 

should not exceed the last pay drawn by the officer at the 

time of his retirement. misg principle has been in vogue 

ever since the Government of India, Ministry of F'inance 

O.M. of 2,5th November, 1958 onwards. This principle read 	, 

...•.9' 
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with CSR 526 as quoted above makes it clear that in case 

of reemployed ex-servicernen who had retired from military. 

service before attaining the age of 55 years, while reducing 

their reemployment pay by the amount of military pension 

in accordance with the basic principle, Rs.50 of military 

pension have to be ignored. If the pension is less than 

Rs,50/- the whole of pension and if it is more than Rs.50 

the first Rs.50/- have to be ignored. The ignorable limit 

of pension was further increased from Rs.50/- to Rs.125/.. 

in accordance with the Government of India's Ministry of 

Finance O.M. of 19th July, 1978- This O.M. applied to 

civil and military pensioners equally, The matter was 

further considerd in respect of re-emrloyed ex-servicemen 

who had retired fxm military service before attaining the 

age of 55 years and in accordance with the Ministry of 

Finice order dated 24th October, 1983 the ignorable limit 

of pension for fixation of pay on re-employment in civil 

post was increased to Rs.250/- in case. of corrwissioned 

officers and in case of persons below commissioned officer's 

rank, the ent . ire pension was to be ignored. 

6. 	So far as not reckoning the ignorable and 

10 
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reckoning the non.-ignorabe portion or pension, for the 

purpose of fixing re-employment pay, is concerned there 

is no ambiguity or divergence of views. The ambiguity 

has arisen because with effeCt from 1.1.1973 after the 

recommendations of the IIIrd Pay bommission, pensioners 

also like serving Govérnxnnt servants were allowed what 

are known as adhoc and re•ular reliefs to compensate them 

to some extent against th rising cost of living and 

falling value of their pe:ision. In this respect the 

Ministry of Finance O.M. o.F.13(5)_EV A)/73 dated 

21.3.74 may be quoted as follows 

eThe U dersined is directed to say that the 

Third Pay Comrni3sion in paragraph 92 of Chapter 

60 of its Report reconwAnended that for possible 

increase in the cost of living md6 in future 
Central Governxnnt employees who retired on or 
after 1.3.73 shuld be given relief as follows: 

MAll future 7ensioners, irrespective of the 

amount of pension drawn by them should be given 

a. felief at the rate of 5% of their pension subject 

to a minimum of Rs.5/_ p.m, and a maximum of Rs.25/- 

p.m. The relif at these rates should be given 

as and when there is a16 point rise in the 12 Mol2jailX . 

average oL_thgLAJJ Thda Working Class Consumer Price 
Index (1960.100). Therelief for the first time at 
these rates should bpajd when the 12 mnthly avera 

of this indej peaches 216 

2. 	The Governmentjave Since accepted the above 
recomrnendatiok with the modification that this 
recommendation will apply to Central Government 

• employees belonging to Classess II, III, and IV who 

retired on or after 1-3-1973 vide Resolution i• 
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70(34)/73 -Imp dated 1-11-1973 published in the 
Gazette of India Extreordinary No.257 dated 1.11.73. 
Accordingly, keeping in view that the 12 monthly 
average of the All India Working Class Consumer 

Price' mdix (1960 + ioo) reached 216 in July, 1973, 

and 232 in December, 1973 the President has been 
p1easd to grant to the above category of retired 

Central Government employees a relief at the rate 
of 5% of their pension subject to a minimum of Rs.5/ 
anda maximum of Rs.25/- p.m. with effectfroin 
1.8.1973 and 1.1.1974 respectively. The term 
'pension' for purpose of grant of relief as above 
shall mean pension as finally calculated keeping 
in view Government's decisions on pay scales and 
pensionary benefits recommended by the Third Pay 
CÔmjnission. (emphasis added) 

In respect of those wh" retired before 1-1-1973 ad hoc relief 

was anted vide Ministry of Finance 0.M.No.13(1)_E.V(A) dated 

6th AprIl, 1974. The question arises as to how in considering 

the fixatIon of pay and dearness allowance (D.A.) of re-employed 

exservicemefl the relief (including adhoc relief) on pension 

should be reckoned. 

7. 	lgain, the general principle applicable to 

computation of D.A. of reemiIyed pensioners is somewhat as 

follows. 	If an exserviceinan in receipt of pension is 

reemployed in a post with .a specified basic paywith 

commensurate dearness allowance, his basic pay is reduced 

by the amount of basic pension that he is getting so that the 

reduced pay plus pension does not exceed the last pay drawn. 

... . 
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So far as the dearness, allowance is concerned the same is 

given to him not in relation to the reduced pay i.e., effective 

pay but in relation to the full pay (before reduction) attached. j. 

to\the post. As a result, his dearness allowance covers 

not only the reduced pay (effective pay) but also the pension 

element (ineffective pay) of his pay by which his pay is 

reduced. Since the dearness allowance on the ineffective 

.pay i.e. the amount by which the pay of the post is reduced 

(equivalent to his pension) is genersily more than the acThoc 

and other relief that he was getting on his pension, in order 

to avoid double payment of relief on pension, the pension 

relief is not allowed during the period of re-employment. 

There is no dispute about the fact that reernployed ex-serviCernefl', 

are allowed dearness allcwance on the unreduced pay even 

though the pay is reduced by the amount of pension. In their 

Coun€er Affidavit in T.A. No.404/87 before us the respondents 

hav 'stated as follows: 

NGovernment 'S intention in not granting relief 

to re-employed pensioners is that w re-employed 

pensioners are paid Dearness Allowance with their 

re-employed salary in which a portion is taken into 

account while re-fixing the pay of re-employment and 

dearness allowçe.is paid on that portion also in 

ADDITION TO Th15 D.A. in the name of relief should 

not be paid to them with their pension to avoid double 

payment and that the 'carry home, amout' (re-fixed pay 

plus pension) is never less than what they wuld have 

012 



earned had they been continued in military 

service". 

The position would be clear by an illustration. Suppose 

an exserviceman dra',Pnilitary pension of Rs.4OO/ with 

H 
a total relief of Rs.20/- on pension, is re-employed in a 

post carrying a pay of Rs.1,000/- with dearness allowance 

of Rs.lOO/-. His effective basic pay on reemployment will be 

Rs.10 0/' less pensiOn of Rs.400/-, that is, Rs.600/. 	His 

ineffective basic pay will be Rs.400/_ which he receives 

as pension. Presuming for the saktof argument that dearness 

allowance is dirctly proportionate to the basic pay his 

dearness allowance on his effective pay Rs.600/- would have 

been Rs.60/. But, in accordance with the existing system 

his dearness allowance remains unreduced as Rs.100/ admissible 

to the unreduced pay of Rs.1,000/_. Thus the reeinployed 

person• gets the following emoluments: 

Basic reduced re-employment pay 
(effective pay) Rs.600/- 

Proportionate dearness allowance 
on the effecfive pay received from 
his employer. 	 Rs.60/- 

ineffective pay received in shape 
of pension from his Bankers 	Rs.400/_ 

(a) Proportionate dearness allowance 
received on 'ineffective pay 
(pension) from his employer 	Rs.40/- 

The question which remains is whether in addition t o R.s.40/-

which he is getting in the form of dearness allowance on the 

£ 	ineffective pay curn pension of Rs.400/-, he should be entitlea 
V : 

00014 
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Rs.20/- also which he was gettirig from his Bankers UMM 

before re-employment as relief or pension. The contention 

of, respondents is that since th re-employed person is 

being adequa\tely compensated by he grant of dearness 

allowance bo h on effective pay nd on ineffective pay 

ctmi pension, I further grant of P,,ension relief will result in 

giving once the dearness allowarce and again pension relief 

on the same portion of ineffedtive pay curn pension. 

I have heard the arg&nents of. the learned counsel 

for the parties in detail and have gone through the documents 

carefully. I have no hesitation in concluding that where 

dearness allowance on re-empioment is paid both on the 

reduced (effect1ve) pay as also on the ineffective pay curn 

pension, further relief on penion during reemployment will 

be conferringdouble benefit o the pension element of the 

pay and will not be justifled. Nor will the stoppage of 

pension relief on re-employment where full dearness allowance 

is paid on the inreduced pay iinc1u3ive of pension, be tantamount 

to deprivation of property, a withdrawal of pension telief 

is more than adequately comperisated by grant of dearness 

allowance on the ineffective $ay ctn pension. 

The position howevek undergoes a qualitative change 

if a part of the or whole of the pension is to be ignored 

in fixing the effective pay on re-employment. If the whole 

of the pension is ignored, tije effective pay on re-employment 

15 
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becomes equal to the pay of the post. The ineffective 

pay vanishes and the conceptual link between ineffective 

pay and pension completely breaks down. The dearness 

allowance which such re-employed ex-servicernen receives 

is 100%- related to the effective pay and no element of 

dearness allowance can be related to ineffective pay which 

he can be deemed to be receiving in the shape f pens iai. 

because there is no ineffective pay at all. The pension 

assumes an independent status untranlled by the fact of 

reemployment and impo?tet to reduce the pay of the post. 

In such a situation the pension relief which is basically 

and organically related to and derived from pension cannot ba 

touched by the re-employing authority. Where the re-employing 

autority cannot reckon pension for the purpose of fixation 

of re-employment pay it will be illogical and irratijnal to 

assume that he can touch the pension relief. The situatiOn 

of double payment of relief on pension : a].so does not 

survive because no part of the dearness allowance can be 

related to ineffective pay cum penSion as indicated above. 

10. 	The same 'ratio - ' t will apply where a part of 

pension is to be ignored f•Drthe purpose of pay fixation. 

In such a case the payof the reemployment post is reduced 

by the amount of non-ignorable part of the pension yet the 

dearness allowance which the reemp].oyed exserviceman receives 

is given on the reduced pay as also on the ineffective pay 

which he is receiving as the nonignorable part of the pension. 

. 0 016 
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The dearness allowance however does not cover the 

inorab1e amount of pension because this amount of 

pension plays no part in the determination of te 

basic pay of the re-employed ex-servicernen, in the 

same manner as if he was not receiving the ignorable 

part of pension at all. Where the ignorable amount 

of pension cannot be reckoned by the re-emoloyin; 

authority, he cannot touch that part of pension relief 

wl.ich, is relatable to the ignorable part of 

pension. Thus I find that the tleory of double 

payment on the basis bf which the respondents have 

built up their Case of withdra:al or suspension or 

recovery of relief (ihcludin; adhoc relief) on pensthn 

of ex-servicernen durihg the period of t1ir re-employ.. 

merit, will be valic oüy for the non-ignorable part of 

• 

	

	the pension an5 is whblly unwarranted in respect of 

the ignorable part of 1  the pension. 

• 	 '. 	Shrj i-.V.Mdhavan Nambiar, Sr.Central 

• 	Government Standing C1unsel for some of the respondents 

• 	 stoutly defended the Oase of the respondents for with-. 

drawing pension relief even on ignorable part of the 

pension by arguing that re-employrnen itself is a 

bounty and if the re..4mployed ex-servicêman is paid 

full dearness al1owan.e on full pay against the re.. 

employment post he has no claim whatsoever on any part 

...17 
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of the pension relief wliether any part of relief 

is related to iflorable pension or not. I cannot 

persuade ourselves to accept this proposition as 

it smacks of elements of condscension and bargain-

ing on the rights and expectations of re-employed 

pensioners. The pensi9n relief as has been indicated 

in the O.M. Of 21.3.74as quoted in para 6 abov,i 

given to compensate the pensioner for the rise in 

cost of living an fal]iin-j value of the pension. If 

the pension in whole or in part is protected and 

exempted from consideration for fixing pay curing 

re-employment, it goes without saying that pension 

also 
relief/relatable to the exempted part has to he ignored. 

Merely because the pensioner has been re-employed, 

he cannot be deprived of his legitimate dues allowed 

to him in shape of exempted pension and pension relief 

thereon, in addition to tie £'1 pay and allowances 

of the re-employrrent pos 	Pension is no longer of 

a bounty and pension relief cannot be deemed to he 

charity given or withdrawn ipsi dixit '  at sweet will. 

In Eharat Petro1eum Management Staff Pensioners Vs. 

Bharat Petroleum Corporation Ltd. and others, AIR 

1988 SC 1407, the Supreme Court held as follows: 

"Judicial notice can be taken of the fact that 

the rupee has lost its value to a con.derable 

extent. Pension is no longer considered as a 

bounty and it has been held to he property. In 

a welf are 8tate as ours, rise in the pension of 

the retireersonnel who are 'otherwise entitled 

to its accepted by the State and the State has 

taken the liability." 	- 	- 

..18 
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• I find that adhoc relief granted to underpin the 

value of pension is also as good a 'property' as 	- 

pension itself and the pensioner cannot be deprived 

of the same without due process cf law. 	Since the 

• ignorable part of the pension is not covered by any 

element of c5earness allowance received during re- 

employmentdeprivation of the pension relief relatable 

to igaorable part of the pension 'remains uncompénsated 

by any part of the dearness allowance. 	Accordingly, 

therelief cannot be withdrawn during ti.e re-employ- 
.. 

ment on the plea that the pensioner has been re- 

• employed, in the same manner as he Cannot be deprived 

of the pension relief on the plea that he has won a 

lottery ot his son has come of age. 	In D.S.Nakara Vs. 

Union of India 	AIR 1983 SC 130, the Supreme Court 

in the matter of pension expressed itself in following 

terms: 
The antiquated notion of pension being a 

bounty 4  a gratuitous payment depending upon 

the sweet will or grace of the employer not 

/ 
claimable as a right and, therefore, no right . 

:to pension can be enforced through Court has 

been swept under thern carpet by the decision 

• 	of the Constitution Bench in Deöki Nanda Prasad 

V. State of Bjhar, 1971 (Supp) SCR 634: (AIR 

1971 SC 1409) wherein this Court authoritati- 

vely ruled that pension is a right and the 

payrrent of it does not depend upon the discret- 

ion qf the Governxt butis governed by the 

rules and a Governneit servant -coming within 

• those rules is entitled to claim pension. -It 

was further held that the grant of pension 
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does not depend upon anyone's discretiOfl. 

In the aforesaid case of D.S. Nakara Vs. Union of 

India, the Supreme Court further observed as follows: 

• 11 T1e discernible, purpose thUs urerlyin 

pehsior' scheme or a statUte introducirifl 

pension scheme must inform interpretative 

process, and accordlV i should receive 

a liberal construction afl. the Cot may not 

so interpret such statuteástO render ttem 

inane (see Arnerical Jurisprudence 20.891). 

From the discussion three things emerge: 

(i) that pension is neither a bounty nor a 

matter of race depending upon the sweet will 

of the employer and that it crates a vested 

right subt to 1972 Rules which are statutory 

in character becaise they are enacted in exer-

cise of powers conferred by the provisO to 

Article 309 and Clause (i5) of Article 148 of 

the ConstiutiOfl, (ii) that Lie pension is not 

an exratia payment but it i5 a payment for 

the past service rendered: -and (iii) it is a 

social welfare measure rendering sOcio_eCOflOiliC 

justice to those who in the. hey day of their 

life ceaselessly toiled for the employer on an 

assurance that in tiir old age they would not 

he left in lurch. t' ( emphasis supplied). 

Shri Nambiar, Sr.C.G.S.C.. drew out attention to 

various orders passed by the Ministr -of Finance in 

which drawal of pension relief was disallowed according 

to him, across the board, without reference to the 

ignorable part of the pension. A closer reading of 

these orders would indicate that the disallowance was 

on the presumption that-no part of the pension is to 

be ignored for fixing the reemployment pay which j'i 
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is inclusive of the pdnsion received by t re-

ernployedpensionirSince the dearness allowance was 

given on the re-ernployrnert pay plus the ineffective 

pay corresponding to the pensions the question of 

further payment of pehsion relief did not arise. In 

this respect paragrapi.7 of the O.M.No.F.13(1)E.V(A)/74 

dated 6th April, 1974 may be quoted as follows: 

7. The reliefs indicated in these orders will 

not be adrnissile to pensioners who were 

in re-eloyment on 1-1-1973 or are re-

employed thereafter, during the period re- 

ernpl oyme rt as they wou1dtde 	loj- 

ance _a_ppropriatetotir2i(which is 

of  pens 

rent. 	Orders have since issued vide this 

Mini s try C.M.No. • 67,'I/16/74_Imp dated 

13-3-74 -cgardin.:j refixation of pay of 

such re-4rnp1oyed pensioners." (emphasis 
added). 

Similar paragraph 2 of the O.M.No.'.13(5)E.V(A)/73 

dated 27th August, 1974 reads as follows: 

(ii) T} relief indicated in the said orders 

will not also be admissible to pensioners 

o were in re-em:-loynnt on oc after  

1-1-73 as during the period of re-employ-

ment they would Jet  dearness allowance 

appropriate to their pay (which isincl-

siveoension) during such re-employ-

ment. 1 Orders have since been issued vjde 

this Ministry's O.M.No.67/II/16/74_Imp 

dated 18-3-74 regarding fixation of pay 

of such re-employed pensioners;' 1  

(emphasis added) 

That the pensIon relief on ignorable part of tbe 

pension has to be distinguished from the pension relief 
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on the non-ignorable part is evident from the 

following extracts from Governnnt of India, 

Ministry of Finance 0.M.No.67/1I/16/74-Imp dated 

18th March, 1974 quoted at Govt. of Indi's decision 

No.22 (page 406 of Appendix 7 referred to obove), 

in connection with pay fixation of re-emplbyed 

pensioners whoopt to be governed by the revised 

pay scales of the re-employed post. 

"The existing  emoluments for pay fixation will 

be Clculated taking into accourt: 

basic pay and special pay, if any, ihere 

reckonahie in terms of Rule 3(2) of the CCS 

(RP) Rules, 1973 as on 1-1-1973. 

that ctuanturn of oension_and/orension 

equivalent of gratuity or other retirement 

benefits taken into account while fixiiq pay 

at the time of re-emplyii; and 

dearness allowance, dearness pay and interij 

reliefs appropriate to the my and oensiona 

benefits as detailed in (a) and (b) abOve 

admissible as on 1-1-1973 urer t1e relevant 
existing orders of the Ministry of Fina:ce 

rela ant of de ar 	pay/dearnesa  

allowance/interim reliefs to re-employed 
'II 

pensioners." 

Five percent on basic pay plus quafltup of 
pension and/or pension equivalait of gratuity 

or ot1er retirement benefits taken into account 

while fixing pay on re_employment subjCct to 
a minimum of Rs.15 and maximum of Rs.56,- will 

be added to the existing emoluments and rounded 
off to tte nearest rupee. Pay shall then be 

fixed in the reised scale at the stage equal, 

to the amount so computed or if there is no such 
stage in the revised scale, at the stage next 

c,- 	 above the amount so computed." (emphasis added). 
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The above will show that re-fixing the pay in the 

revised scale is to be done by taking into account 

the interim relief relatable to the non.ignorable 

portion of the pension and not on the total pension. 

12. 	The judgment given by the Bench consisting 

of Mr. Justice Ramanujam and C. Venkataraman of Madras 

Tribunal upholding the case of respondents  and disallowing 

pension relief in toto did not take into account the fact 

that adhoc relief was disallowed not because of the fact 

that the pensioner was reemployed but because the dearness 

allowance that was given to him against the re-employment 

post was on the total pay which included pension also. The 

arument in that judgment that once a pensioner is reemployed 

and is getting a monthly salary in addition to his pension 

it is open to the Government to say that the relief and 

adhoc relief on pension, will not be paid so long as the 

pensioner is re-employed and got 4 monthly salary in addition 

to the monthly pension may not be wholly acceptable both In 

terms of logic as also in terms of socio economic values 

and objectives enshrined in our Constitution. It will not be 

logical to say that merely because a pensioner is getting a 

monthly salary (which may be even rupee one per month) he 

should.be  deprived of the adhoc ¶elief on pension. The 

fact remains that inspite of re-employment if the 

whole . or part of his pension is ignored nothing 

....' 22 
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can be said in favour of taking intoaccount the pension 

relief on the ignored, part of the pension. The judgment . 

states that "when the O.M. dated 29.12.1976 was passed for 

payment of rlief and adhoc relief along with the basic 

pension, thetO.M. dated 16.1.1964 according to which pension 

upto Rs.50/_ is to be ignoredin fixation of pay od their 

reemployment was in operation. Nonetheless, no reference 

was made to 1 ignored portion of the pension in the subsequent 

O.M. dated 29.12.76. Therefore, the condition imposed in 

directing the amount of relief paid along with pension 

to be recovered from the salary of the pension has to be 

satisfied irrepective of the fact whether any portion of 

the pension isto be ignored or not for the purpose of fixation 

of pay on re-employment." If, however, the O.M. of 29.12.76 

is read in itsientiretyit will be clear that the term 'Pension' 

used in that O.M. is nothing else but the nonignorable part 

of the pension. Paragraph 2 of this O.M. opens as follows: 

/ 1 
C 

"2. 'A certfécate of non-employment/re-employ-

ment is intended to regulate the payment of 

relief on pension so that Ci) the payment 

of' relief is suspended when a Government 

servant is re-employed in a Government 
Department or any of the aforesaid organisat 

ions and (ii) t1le guntum of pnsion(excl! 

sive of the amoun& of relief is - taken into 

account while fixing pay of th1ensione 

on re-employment".' (emphasis added) 

oee-214  
I ' 
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13. 	since only tte nonignora)le quantum of 

pension is taken into account while fixing pay of 

the pensioner on re_ernloymfleflt, the quantum of 

pension reEerre to in!the aforesaid paragraph of 

the O.M. must be construed to connote the non-ignor_. 

able part of th pensin. Therefore, it cannot be 

the interidment of thjsC.M. that relief even on the 

ignorable part of the bension also should be sus-

pended or recovered fr om the dearness allcLriance on 

the re_employed post. 

14. 	Furt:er, in the Ministry of Finance O.M. 

No.13011/1/E.Ii(B)17 1 dated 21.11.1977 regarding 

general orders of dearness aJowance the grant of 

the allowance to re_employed pensioners is provided 

for as follow 

"Retired Government servants who have been 

or may be reernployed and who are allowed 

to draw their:  pension in addition to pay, 

will b(- eligible to draw the allowance if 

their pay (or leave salary) olus pension 

does not exced the monetary limits pres-

cri)ed. In duch cases, the allowance will 

be calculated as follGys: 

(a) In the Case off persons whose pay plus 

pension exceeds thE sanctioned maximum pay 

• . 	o the post, 'the allowance wi 11 becelculated 

on the maxirruim. 

• (b) In tl-e cdse of persons whose pay on re- 

emoloyment iria civil po,t is fixed without  

taking into dccojMt the entire pension or  

• 	pariLthe reof the amount of pension sO iqX 

hall also not be taken into account for the 

purpose of c,' iculatinri dearness allowan gg  

(c) In the cae of persons on leave during 

~W' 
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such re-employment, the allowance will be 

calculated on leave salar7 alone (excluding 

pension). 	(emphasis added). 

The above provisipn makes it clear that t1e D.A. 

allowed to re-employed pensioners whose part or 

entire pension is ignored, doss not cover the 

ignored portion of the pension. This is exactly 

what has been concluded by us'above. If t1e ignored 

portion of pension has not been covered by the 

dearness allowance, the question of withholding 

pension relief on that part of the pension or recover-

ing the same from the dearness allowance on the 

re-employment pay will be nothing  less than arbitrary 

deprivation of a benefit given or reasonable con-

siderationc. It is now establi5hed- law that admini- 
K' 	 be 

strative discretion shouldLexercised fairly and 

reasonably. I do not find. it reasonable that while 
C- 

the ignorable part of pension i-s totally ignored 

for the purpose of fixing of pay-on re-employment1 

the pension relief relatable to that ignorable part 

of the pension should be withheld on the mere ground 

that the dearness allowance (which is not relatable 

the ignorable part of pension). is being given to 

the re-employed pensioner. 

,:~V~ 
...26 
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15. 	Shri P.A. Mohammad, the learned counsel for the 

respondents in O.A. K-292/87 has referred in Annexures to 

tF 
the counter affidavit two. judgments de1iveredby the. High 

Fil- 

Court of Kerala in which the stoppage of pension relief during 

the period of re-employment of Ex-servicemen, has been upheld. 

I have gone thrc*igh these two judgments, one dated 18.9.87 

in O.P. 6460/84 and another dated 15.12.87 in O.P. 8362/84. 

These judgments refer to the orders of withdrawal or stoppage 

of pension relief during the period of re-employment. As 

has been discussed above, 'I: agree that the behef it of 

pension relief on pension which is taken into account for 

fixation of re-employment pay cannot be allowed. This is 

because the re-employed ex-serviCemafl gets dearness allowance 

on pension equivalent of pay also which we have termed as 

ineffective pay curn pension. These judgments do not however 

specifically or constructively dicuss the controversial 

issue raised, before us namely whether the pension relief 

should be suspended eien Jo that Prti0n  of pension which 
4 

portion has to be ignored in fixing the re-employment pay. 

This issue does not seem to have been raised before the 

High Court and in any case has not been discussed in these 

judgments. To the limited controversial issue before the 

Larger Bench therefore, these two judgments to . my mind 

are not relevant. 

27 1' 
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16. 	In the conspectus of the facts and circumstances 

I qive ray findings asfollowss 

Where pension is ignored i part or in its entirety 

for consideration in fixin the pay of re-employed 

ex-serviceiflen who retired rom military service 

before attaining the a;e of 55 years, the relief 
including adhoc relief, relatable to the ignorable 

part of the pension cannot be suspended, withheld 

or recovered, so long as the dearness allowance 

received by such reemployed pensioner has been 

determined on the basis of pay, which has been 

reckoned without consideratiOn of the ignorable 

part of the pension. The impugned orders viz., 

O.M.No.P.22(87_EV(A)/75 dated 13.2.1976, O.M.No. 

F.1O(26)B(TR)/76 dated 29.12.76. O.M.No.'.13(8)-

E.V(A)/76 dated 11.2.77 and . O.M.No.M.23013/152t79/ 

MF/CGA/VI(Pt)/1118 dated 26.3.1984 for suspension 

and recovery of relief and adhoc relief on pension 

will, stand modified and interpreted on the above 

lines. The Cases referred to the Larger Bench may 
be remitted back to the Division Bench of rnakulam 

for disposal in details in accordance with law and 

taking into account the aforesaid interpretation. 

/ 	VICE CHAIRMAN 

/ 

Sn. 



Order bv Hon 'ble Shri NV Krishnan, Administrativellembe.!.. 

] have had the advantage of studying the order of my learned 

brother and senior colleague, the Hon'b4.e Shri SP Plukerji, Vice 

Chairman - The dif'ference of opinion between the two Benches 

presided over by the Hon'ble Shri Justice 6 Rarianijam, Vice Chairman 

and the Hon'ble Shri P. Srinivasan,'11mber relates only to the 

legality of the denial of relief on the ignorable portion of the 

pension. 

2 	The Hoo'ble Shri SP (lukerji, Vice Chairman has held in his 

order that the ignorable portion of pension stands on a different 

footing from the non-ignorable portion. For, this amount, 

admittedly,is not taken into account While computing the •arnount 

on which DA is paid. The argument is that, ason this portion, 

dearness allowance has not been given, relief cannot' be denied 

thereon. It is with great rEspect and regret that I find myself 

unaole to agree with this conclusion for the reasons set forth 

in the subsequent pararaphs. 

3 	Apparently this argument flows from para 7 of the D.M. 

No.F.13(1)-EV(A)/74 dated 6.4.74 extracted below. 	 . 

11 7. The relief indicated in these orders will not be 

admissible to pensioners who were in re-employment 

on 1.1.73 or are re-employed tnereafter, during 

the period, of re-empLoyment as they would Qet 

dearness allowance appropriate to their pay 

(which is inclusive of pension) during such re-

employment." 	. 

This. £i.I1. grants relief on pension to persons who retired 

before 1.1.73. Similar orders in respect of pensioners who 

retired •after 1.1.73 were earlier issued in OM No.13(5)-EU(A)/73 

dated 21.3.74. That UF'l did not contain the provision extracte&above.. 

In thGlcL. also,the para extracted above was added subseqjently, 

V 
V 	 - ...2 



I 
• 	by an ON of even number dated 27 08.14. Thus, the justi- 

cation for denial of relief an pension during the period 

of re—employment of pensioners is rested on the ground that 

they would get de.rness allowance appropriate to their 

pay in the re—employed postwhich is inclusive of pension. 

4, 	However, by ON No. F13(2)—EV(A) dated 20.5.75 the 

said pare (extracted in pare 3 supra..) was deleted from 

both the ON dated 21.3.74 and 6.4.74 and the tolibuing pare 

was substituted in its place: 

"The pensioners who were in re—employment on 
1.1.73 or are re—employed thereafter shall not 
be eligible to draw any relief during the period 
of re—employment". 

That ON is silent about the reason for this substitution. 

What is clear is that the substituted pare dis—ntitles 

re—employed pensioners to any relief on pension - whether 

or not it is taken into account in the fixation of their 

pay on re,empleyment. The deleted pare (ie para 7 of the 

ON dated 6.4.74 extracted in pare 3 above) did not have 

such a sweeping effect. The direction in that para could 

have applied_on the ibasis of the rationale mentioned 

thereinto only the non—ignorable portion of pension 

taken into account for fixation of pay and not to the 

ignorable portion. This seems to be the reason for such 

substitution. 	 * 

5 1 	The 4u8tification for denying relief on the ignórable 

portion of the pension (despite the fact that,adwittedly, 

no DA is paid on this portion alonguith the pay) was given 
-QY Ce--J'-L 

by Shri PUN Nambiar, learneSCGSC)for the Respondents in 

some applications. He pointed out that while pension is ')tc ' 

1 a right, the normal rule in the case of re—employment is to 

fix the pay after taking into account the pension. There- 

fore, the orders issued on various dates stating 

first Rs.50 of the pension •- raised to R9.125 later and 

extended to the entire pension in some cases at a still 

&v 	 • 	 a.. 



later date - should be excluded while fixing the pay on 
1 1  

re—employment, is itself a very big concession. It is for 

this reason, that it was felt that there was no 1 need to 

grant relief on the ignorable portion of pension. This 

does not affec.t anyone adversely because of the very nature 

of the rules/instructions regarding fixation of pay on 

re—employment and grabt of dearness allowance to them. 

6. 	Th,e relevant regulations/instructions may now be 

fioticed and for this purpose reference may be made to 

Chaudris Compilation of the. Civil bervice Regulations (13th 

edition, 1986) and Swaniy's Compilation on Re—employment of 

Pensioners (Civilian and Eserviceman) (Second Edition). 

Article 510 of the Civil Srvice. Regulatidns (CSRfor short) 

provides that) at the time of re—employment,all pensioners 

have t0 declare the amount:of pension/gratuity granted to 	- 

them in respect of lheir p'evious employment. The re—empl- 

ying authority is requiredto specifically state in the 	I • . - 

order of re—employment "whether any deduction is to be made 

from the pension or salary as required by the Rules of this 

Chapte± " (ie Chapter XXI of'the CSR relating to re—emplàymeiit 

of pensioners). Artid.e 521 of CSR applies to Civil pensiones 

and Art. 526 of CSR applies to Plilitary Pensioners'. They 

are quoted below. 	 . 

"521. 	The authority competent to fix the pay and 
allowances Of'- the post in which the pensioner 
is re-.empl.oyed shall determine whether the 
pension shall be held wholly or partly in 
abeyance. If, pension is drawn wholly or in 
part, such authority shall take the fact int 
account in fixing the pay to be allowed to him. 

Provided that in the case of any such 
person who rtires before attaining the age of 
fifty five and is re—employed on or after .16th 
January 1964, the amount of pension drawn by 
him if it isless than fifty rupees,•or the 
first fifty rupees, shall not be taken into 
account in .fxing his pay on re—employment." 1  

•• 	'•: 



"526 (a) Where a pensioner,forrnerly in military service 
obtains employment in Civil Departm9nt after h 
having been granted a military pension, and 
continues to draw his military Pnsion,the 
authority competent to fix the pay and 
allowances in which he is re—employed shall, 
in fixing his pay and allowances in the post 
in which he is re—employed, take into account 
the amount of pension, including such portion 
of it as may have been commuted 0  

- xxx 	 xxx 	 xxx 

In the case of servicepersonnel,who retire 
from the Forces before attaining the age of 
55 and are re—employed in civil posts onor 
after 16thJanuary, 1964,the pension shown 
below shall be ignored in fixing their pay 
on re—employment:- 

in the case of pensions not exceeding 
Rs,50 per men'sem, the actual pension; 

in other cases the first Rs,50 of the 
pension. 

Those who were re—employed before 16th 
January 1964 and who had opted for the above 
orders will however, be treated as fresh 
entrants from thatdate." 

Govt. of India have issued instructions under Art. 51:0 

of the CSR, which as noted above,covers th2 re—employment 

of all pensioners. 	Instruction 10 issued on 25.1068 and 

amended from time to timeis relevant for our purpose. The 

relevant provisions of these instructions as they stand now 

are extracted below: 

0 10(b) 	The initial pay, on re—employment, should 
be fixed at the minimum stage of the scale 
of pay prescribed for tne post in whjch an 
individual is re—employed. - 

In cases where it is felt that the fixation 
of initial pay of the re—employed officer 
at the minimum of the prescribed pay scale 
will cause undue hardship, the pay may be 
fixed at a higher stage by allowing one 
increment for each year of service which 
the officer has rendered before retirement 
in a post not lower than that in which he 
is re—employed. 

(c) In addition to (b) above the Government 
servant may be permitted to draw separately 
any pension sanctioned to him and to retain 
any other form of retirement benefit for 
which he is eligible e.g., Government's 
contribution to a Contributory Provident 

0 



Fund, gratuity, commuted value of pension, etc. 
provided that the total amount of initial pay as at 
(b) 'above, plus the gross amount of pension and/or 
the pension equivalent of. other forms of retire-
ment benefit does not exceed:- 

the pay he drew before his retirement 
(pre.-retiremerit pay s  or) 

Rs.6,000 whichever' is less. 

Note 1. In all cases where either of these limits is 
exceeded,he pension and other retirement benefIts 
may be pad in full and the necessary, adjustments 
made in the payso as to ensure that the total of 
pay and pensionary benefits is within the pres-
cribed limits. 

Where after the pay is fixed at the minimum or 
any higher stage, it is reduced below the minimum 
as a result ofthe said adjustment, i,icrease in 
pay may be allowed after each year of service at 
the rate of increments admissible as if the pay 
had been fixed at the minimum of the higher stage 
as the case may be. 

Note 2. Pay last drawn before retirement will be substantive 
pay plus special pay, if any;rawn in an officia-
ting appcintment may be taken into account if it 
was drawn continuously for at least one year before 
retirement. 

xxx 	 xxx 	 . 	xxx 

In ceses where the minimum pay of the post 
in which the officer is re—employed is more than 
the last pay drawn, the officer concerned may be 
allowed the minimum of the prescribed scale of 
the post less pension and pension equivalent of 
other retirement benefits. 

(f') 	xxx 	 xxx 	' 	xxx 

(g) 	Unce the initial pay of a re—employed pensioner 
has been fixed In the manner indicated above,, he 
may be allowed to draw normal increments in the 
time—stale of the post  to which he is appointed, 
provided that the pay and gross pension/pension 
equivalent of the. other retirement benefits taken 
together do not at any time exceed Rs.8,000 per 
month. 

It hasonly to be added that for the purpose of granting. 

increment.to  mitigate hardship (vide para (b) of the instruc-

tion 10 under Art. 510 CSR) the Deptt. of Personnel & 

Training has issued instructions to the effect that hardship 

. . 
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should be construed to exist if the minimum of the pay 

scale of the re-employed post plus the full pension (whether 

ignorable or not) and1 (is less than the last pay drawn 

at the time of retirement (P. 51 of Suamy's Compilation) 

7. 	The point made by the learned counsel for the Respon- 

ent (para 5 supra) is important and merits consideration. 

it is better to examine specific cases to see the results. 

of the application of these rules. In the cases before us 

very few applicants have given full information. There 

are however, two cases where the informatton available 

-. 	 facilitates analysis. These can be considered. 

81 	The first is the case of applicant Iviadhavan in 

0PK 292787. The basic facts are as follows: 

(An ALssumption is made that the DA on pay/relief 

onpen.Cion is payable at 20% of the'pay/pension) 

Discharged on 29.1.82; 

Last pay drawn : Rs.325/- 

Pension 	 : Rs.175/- Pension equivalent 
of gratuity (PEG for 
short) not given 

Re-employed on : 20.5.82 

Pay scale of re- 
employed post 	: Rs.260-480 

Pay fixed 	 Less than minimum (s.243/-) 
till 24.1.83 when pay was 
fi xe d at Rs,260/- 

It is stated that he was receiving relief on pension also 

(contrary to the OM referred to in para 3&4 supra) and hence 

there has been double payment. This is being set right by 

recovery of the excess amount, which has been challenged *  

ao  
9. 	From the above dáta ,  the following inferences can be 

drawn:- 

(i) The gross pay on the re-employed post may not 

S.. 
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exceed normally the last pay drawn i.e. Rs.325/-

unless the minimum of the re—employed post itself 

is more than Rs.325/—i.e, the last pay drawn. 

As the pension equivalent of gratuity (PEG) is 

not known, it is being ignored, but this will not 

affect the conclusion significant1. 

Assuming that the entire pension of R8.175/— was 

non—ignorable, (which was not the case), the 

maximum net pay he could have got is Rs.325 '-.-

Rs.175 = Rs150)  to ensure that the pay + pension 

is equal to the last pay drawn ie. Rs.325/—. 

He would have got DA on Rs.325/— . No. relief is 

payable on the pen'sion. 

The total emoluments will be - 

Pay (Net) 	-- 	- Rs.150 

Non—ignorable pension - Rs.175 

Cross pay 	" 	Rs.325 

DA on Rs.325 	 Rs. 65 

Rs,390/- 

This is equal to the amount he must have got at 

the time of retirement, but is much higher than 

what he would get as pension & relief (Rs.175+ 

20% thereof. ie  Rs.35= R,210) had he not been 

re—employed. 	 / 

Actually IRs.125/. pf the pension was to be ignored. 

his initial pay lust have been fixed 'at the 

minimum or Rs.260/— ie, 'less than last.pay drawn. 

On account of this hardship, he must have been 

given increments based on length of service 

rendered in posts carrying a pay scale not less 

than Rs.260—Rs.480 (about which there is no 

information) such that with the addition of the 
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non—ignorable portion of pension (ie. R3.175-

Rs.125 = Rs,50) and the PEG (exact anount not 

known) the total pay would not exceed Rg325/_. 

It is in this manner that the initial pay must 

have been acLually fixed at Rs.243/—. 

Taking the actual pay of Rs.243/... and the fact 

that Rs.125/— of the pension was ignorable 1 his. 

gross pay and total emoluments would have been 

as follows: 

Pay (Net) 	 Rs.243 

Non—ignorable 
portion of pension Rs 0 50. 

Gross pay 	 Rs.293 

DA at 20% on Rg.293 	59 

Total 	 Rs 0 352 

Add inorable 
pension 	 Rs.125, 

Total emoluments 	Rs..477 

It may be noticed that his pay plus totai pension 

(Rs.243+Rs.175=Rs.418) is higher than the last 

pay drawn. This is due to ignoring Rs.125/_ of 

pension and it is this benefit which has been 

termed as a concession by Shri 	PVFI Nambiar Inhis 

argument 0 	As a result, his total emoluments come 

to Rs.477, 	which is higher than the presumptive 

total emoluments at the time of his retirement, 

i.e. 	Rs,390/- 

 After Feb. 83, when the entire pension became 

ignorable, the position would have been as 

follows: 

Pay (Gross &net pay) Rs.293 (ie minimum of 
pay+increment 
to meet hard- 
ship - PEG) 

DA at 20% Ra. 	59 

Rs.352 
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Ignorable pension 
	

Rs.175 

Total emo1umenps 	s • 527 

Both the pay plustotal pension (Rs.29+175=468). 

and the total emo.uments (Rs.527) exceed, the total 

emoluments at the time of retirement (Rs.390). 

9. 	The second is the Ca e of' \Vasudevan Pillai, the first 

of 23 applicants in TAK 404/87. The basic. data are as 

Follows:  

Retired in Jan. 15 

Last pay 	.' 	Rs.365 

Pension 	 Rs,144 

Pension equi- 
valent of gratui R 	20 ty 

Re—employed in' Ndv.75 - Pa'y scale Rs.380-560 

i') Pay fixed at 	Rs.266/- 

Ignorable pensior Rs.50/- 

No relief on penion 

The case is ahalysed as folllows: 

His initial pa was fixed at Rs266 as follows: 

minimum of pay scale which 
is higher than last pay 	Rs.380 

Less non—ignorable part of 
pension (144-5d) 	'" 	(-) 94 

Less PE(, 	 (-) 20 
Net pay 	 ' 	Rs.266 

DA on Rs,380 at. 20% 	 Rs. 76 
"V . . 

Total 	Rs.342 
axe- 

lotal emolument1s, Rs342+Rs.144= Rs.486 

When igrorable portion was raised to Rs.125/-

the pay must have been fixed 'as follows:-

Minimum of pay scale 	 Rs,380 

less nonignorable portion of 
pension (Rs.144 - 125) 	 19- 

Less PEG 	 •. 	' - 	20 

Net pay 	 . 	 341 

DA on Rs1,380 atj 20% 	 . 	76 

Total emolument 

Total 	. 	417 

L ,R80417+RS 0 144thR3.561. 

'S.' 



After Feb. 83 when the entire pension was 

ignorable the pay must have been fixed 

as follows: 

Minimum pay 	 Rs.380 

Less non—ignorable pension Ra. - 

Less PEG 	 Rs. 20 
Rs.360 

DA on Rg,380 at 20% 	Rs, 76 

Total 	Vs.436 

Total emoluments = Rs.436 + 144 = Rs.580 

If he had not retired.hewould have got as 

pay the same pay he was getting at the time 

of retirement (i.e. Rs.365) and his total 

emoluments with DAat 20% would have been 

Rs.36503 = Rs.418. As against this, in 

each of the three cases above, his total 

emoluments are greater than Rs.418, even 

though no interimrelief on pension has 

b:een taken into.account whether it is 

ignorabl'e or non—ignorable. This is due 

to two imporant facts. Firstly a part of 

the pension upto Feb. 83 and the whole of 

it since then iq ignorable. Secondly the 

minimum pay of the post is itself higher 

than the last paj drawn. 

101 	It has only to be aoded that the relativities 

mbng 	the total emoluments given in para 8 and 9 would 

remain unchanged even if the rates of DA on pay and of 

relief on pension is computed at i00%. The last pay.of 

Shri Pladhavan (para 8 supra) being Rs.325 9  his total emo-

luments including 100% DA would be Rs.650/—. As against 

this, the total emoluments, without providing any relief 

on the ignorable portion of pension of Rs.125/— and the 

entire alount of Rs.175/—, (as in para 8(vi) & B(vii) above. 

work out to Rs 0 711 and Rs.761 respectively. Similarly,. 
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Shri Vasudevan Pillai (Para 9) would, on the 

basis of his last pay of Rs.365/-, have drawn Rs.730/-

as his total emoluments before tetirement, including 

DA at 100%. 	Onhis i'e-employment the total 

emoluments without granting ahy relief on • the 

ignorable portion of Rs050, .Rs 9 125/- of his 

pension pension and the entire pension of Rs.144/- 

(as in para 	i), (ii)& (iii) ) work out to 

Rs. 790..Rs,865 and Rs'884 respectively. 

11. 	The analysis of the two specific cases in 

the foregoing paragraphs helps to conceptualize 

the nature of the impugned restrictions imposed on 

the entitlement to rel!ief on pensioners during 

re-employment. The restriction imposed may 

be justified on two counts. 	Firstly,the relief 

that is denied on the non-ignorable part of 

pension (ie, the portif on taken into account in 

the computatioii of pay on re-employment) is 

fully made good by thth payment of dearness 

allowance on the re-employed post on an amount, 

which 9 besides the net pay, is inclusive of the 

non-ignorable portion of the pension and the 

pension equivalent 	or 	gratuity. Seàondly, 
/ 	

in so far as the ignorable portion is concerned, 

the compensatiDn lies' in the very fact that 

this amount is ignorable le, not taken into 

account at all for pay fixation. For, by that 

very concession of exclusionthe effectIve 

pay increases by the same amount as the ignorable 

amount of pension and so too does the total 

emoluments. 

•.. 
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12. 	It only remains to be added that 

pensioners normally take decisions intelli-

gently and therefore, the above results 

normally follow. 	However, these results 

may not follow in certinextreme circum-

stances, which may not arise at all, but 

which have to be thought of. 	For example, 

para 12 of the order of my learned brother 

rightly points out that denying relief on 

pension, even if ap-y on re-employment is 

only Re, 1/-, will be inequitous. 	It is, 

LIerefore, necessary to stipulate that the 

disentitlement to relief will apply only 

when the pensioner is no re-employed on 

a post, the maximum of the pay scale 1  which 

is less than his pension.. 	For, if he 

chooses to be so re-employed, the relief 

on his pension would be :more than the 

dearness allowance he would get, because, 

- 	the DP can be computed, pt best, only on 

the maximumofMie pay scale. He would then 
It 	 S  

be a loser. 	In that cae, t-trat he 

should oe entitled to get relief on his 

pension. 	Considering that other 

pensioners, re-employed on posts on a 

pay greater than pônsion, 'ge& a larger 

amount by way of dearness allowance, 

he should also get DA on PaY in addition. 

0 ... 
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13 o  It is contended that relief is an integral and in-

separable part of pension and therefore where ) what is called 

as basic pension. is grantedthe appropriate relief has to be 

given automatically. In such circumstances, the denial 

of the relief or the recovery of the relief already 

granted will amount to de'privation of property rights 

without the sanction of law, and is thus violative of 

Art. 300 A of the Constitution. 

With great respect,I find it ciiffjcult to accept 

this conclusion for two reasons. Firstly, relief is 

n'ot an integral portion of pension. Second.ly,disentitle-

ment to get relief on pension during re-employment is 

not as a consequence of any order relating to pension 1  but 

is as a consequence of fixation of pay on re-employment, 

.n respect of which this is a condition of. service. 

Taking the first ground, it may be noted that the 

1: expression "pension" is defined in Rule 3(1)() of the 

Central Civil Services (Pension) Rules 1972 (Rules for 

short) to include gratuity,excepting when the term 

pension'is used in contradistinction to gratuity. This 

by itself does not he.l.pj in deciding the issue. However, 

Rule 49(2) relates the quantum of pension to 'average 

/ emoluments 	A 	defined in Rule 3(1) (b) , this is 

determined in accordance with the Rule 34 i.e. with 

reference to the emoluments drawn by a Government 

servant during the last ten months of his service. 

Theemoluments referred to in Rule 34 means pay' 

as defined in rule 9(21) of the Fundamental Rules 

(including dearnese pay, as determined by the order of 
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the Government issued from time to time) which a 

Government servant was receiving immediately before his 

retirement or on the date of bis death,(Ruie 33 read 

with Rule 3(1Xe)) 

This takes us back to Rule 9(21) of the Fundamental 

Rules which definthe expression. 'pay'. Thus it may be 

seen that pension as computed by the Pension Rules does 

not include any relief that may be granted by Government 

to compensate for the higher cost of living. 

As pointed out by Shri PA mohamed, Additional 

Central Govt. Standing Counsel, there is one set of 

rules relating to pension in which the relief on pension 

has been specially excluded while defining cpension. 

Thus Rule 3(j) of the Central Civil Services (Commutation 

of Pension) Rules 1981 defines pension as follows:- 

"Pension" means any class of pension including 
compassionate allowance referred to in Chapter V 
of the Pension Rules but does not include extra 
pension' and the amount, by whatever name called, 
granted by the Gov rnment to a pensioner as a 
compensation for higher cost of living" '(Emphasis 
supplied) 

Relief on pension is for compensating the higher cost 

of living and stands specifically excluded. 	It may,, 

no doubt, be argued that as pension has not been so 

defined elsewhere, in this manner, the implication is 

that for purposes other than commutation of pension, the 

expression "pension" would include relief on pension. 

However, as pointed out in the earlier paragraph, the 

computation of pension is done in a manner which 

excludes such relief. Besides, it has to be remembered 

that all the rules were framed before the concept of 

relief on pension was even thouht of. That being the 

case ,,the expression "pension" used in the CSR and other 

instructions cannot be construed to include relief on 

N 



pension. 	It would appear that the definition extracted 

above has only made explicit what has always been implicit 

in the concept of pension. 	Two other circumstances lend 

support to the view that the relief, even after it is 

grantedis not a part of pension. Fi1'tly, in the order 
re lie f 

which first sanctionedLto  pensioners who retired after 

10.1973, 1  (WI No. F.-13(5)-EV(A)/73 dated 21.3.74) it is 

stated as follows"The term 'Pension' for purpose of 

grant of relief as above shall ue-e-- peAsion as finally 

calculated keeping in view Government decisions on pay 

scales and pensionary benefits recommended by the Third 

Pay Commission." Secondly, in the above CM a relief at 

the rate of 5% of pension was sanctioned. These indicate . 

that pension is the basis for calculation of relief. 

It is also not as if the relief becomes part of pension 

after it is sancticned. For if the rate of relief is 

enhanced to 10%,  it is computed on the original pension 

alone, excluding the 5% relief granted earlier. 

19. 	Lie second qround is that the depriviation of 

relief on pension would amount to depriviation of 

property rights violating 	Article 300 A of the 

Constitution. As pointed out above, the relief on pension 

is not an integral part of pension. 	Pension by itself 
a 

is a statutory right and is property. There is. no 

doubt. that a pensioner's pension cannot be reduced or 

taken away except in accodance with law. 	That can not 

be said about the relief on pension. The authoritS,  

which granted that relief, by an executive order,to 

compensate for the erosior in the value of pension 

caused by the higher, cost of living, can withdraw the 

relief,whe.n the cost of living gets reduced below the 

level for which compensation was given. The more 

- 	 . 	

-. 	'• 
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important point is that neither the disentit].ement to 

relief nor the recovery from the pay of the amount of 

relief paid with pension,which are the issues involved 

in these cases, i, directly related to pension as such. 

It was rightly pointed out by Shri P. Santhalingam, 

Additional Central Govt. Standing counsel, that the 

moment a pensioner is re—employed, he becomes an actjve 

Government se.rvant,as distiAct from a pensioner. 	In 

respect of the post to which heis re—employed his pay 

has to be determined 0  That is done in accordance with 

the provisions contained in the Civil Right s  Regulations 

and other instructions referred to in para 6 above. 

The stipulation regarding disentitlement to relief on 

pension during the period d re—employment does not stand 

alone by itself. 	It applies only if a pensioner is 

re—employed. This is a condition of service relating 

to his emoluments on employment . 	Iherefore, what is 

being regulated is not either his pension or the relief 

thereon, but his payon re—employment. It is only for 

administrative reasons that this takes various forms 

from time to time. Ihus at one time it was ordered 

Lbut, instead, 	the that he should hot be given any relief with his pension../ 
DA on pay be 
fixed on an Later it was directed that he could be granted relief 
amount which be- 
sides the pay, with pension, 	but that the amount of relief so paid 
includes the 
pension, would be recovered from his pay in respect of the post 

of re—employment, 

20. 	There is considerable merit in this argument. 

The pension as such has neither been reduced nor with-

drawn, and that alone could give rise to a claim of 

violation of Article 300 A. Similarly even the relief 

as such has neither been reduced nor withdrawn. 	What 

•.. 
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is determined is the pay of'!a  Govt. servant an 

re—employment. It has to be remembered in this tonnection 

that the re—employment of a pensioner has social impli- 

catidns. It deprives tim unemployed personof a post 
	h. 

against which one of them c uld have been bmployed. 

Further, it also deprives a number of othe±' Govt. 

employees of a chance to get, promoted to a 1higher grace 

because.,if the pensioner ha,d not been re—enployed, that 

post could 1.  well have been filled up by a promotion from 

th= lower rank. It iskeeping in view of these social 

• 	f'actors,tI-iat the Govt.(i.e. Respondents) have rightly 

decided that certain restrictions should be placed on 

the total emoluments of a ie—employed pensioner without 

being unfair to him. To give effect to this' decision 

they have formulated certain regulations governing 

fixation of pay on re—empi4yrnent.  It is inthat process 

that certain restrictions Iave been laid regaltding 

entitlement to relief on pnsion. I am,therefore, áf 

the view that the denial o' relief' on pension during 

re—employment does not eitier deprive the pa-nioner of 

any property or violate th6 provisions of Article 300 A. 

For these reasons, Iuphold the validity of the 

para extracted in para 4 t. the effect that t%here a 

pensioner is re—employed, he is disentitled from receiving 

any relief' on his pension, irrespective of whether or 

not a part thereof' or the whole of it is taken into 

account for the fixation of his,on the post to which he 

is re—employed. 

It is only necessar to add that the Respondents 

in OAK 292/87 have, in thd counter affidavit, stated 

inter alia, that the High Court of Kerala has earlier 

ON 	 S... 
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dismissed certain writ petitions in which recovery 

from pay of amounts paid as relief on pension Oas 

challenged. Shri PA Ilohamed, the learned Addi. Central 

Govt. Standing Counsel furnished a paper book containig 

a copy of the judgment dated 15.12.87 of the High Court 

of Kerala in OP No 0 8362/84 and certain other similar 

petitions. The judgment clarifies that all these 

cases are covered by the earlier judgments delivered 

in OP No.5701/82, 6460/84 and 7520/84. 	It then 

proceeds to state that in thearlier judgmentsit 

was held as follows: 

"We have held in the saiddecisions that persons 
who were serving in the Armed Forces and had 
become entitled to pension and are receiving 
remuneration for their subsequent employment 
in any form from the Central Government/State 
Government Department/Office Public Enterprise 
or autonomous body or nationalised Banks 
including the Reserv Bank of India or a local 
fund as referred to in rule 3(1)(m) of the 
cCS (Pension) Rules, 1972 shall not be entitled 
to payment of ad hoc relief or graded relief 
during the said period having regard to the 
stiputations contained in the 011 No.F.13(8)-
EV(A)/76 dated 11.2.1977 issued by the Ministry 
of Finance, (Department of Expenditure) and the 
subsequent clarification of the same made by 
Ext,P2 dated 26.3.84 produced in OP No.7960/840 
We have made clear that the question as to 
whether tne remuneration is received by way of 
employment, re—employment or absorption in 
service makes no difference regarding denial of 
tHe benefit of ad hoc relief or gradd relief 
during the period when such Eemuneration is 
received. 

2. We have also held that the suspension of 
the benefit of ad hoc relief or graded relief 
during the period when the incumbent received 
remuneration for such employment cannot be regarded 
as arbitrary or violative or Article 14 of' the 
Constitution in the absence o f specific pleadings 
as material to indicate that the ad hoc relief 
and graded relief denied is of a higher value 
than the emoluments which are received on such 
fresh employment after retirement," 

It may be mentioned'bere that the 011 dated 26,3.84 

referred to in the above extract has been impugned in 

0 	 0 ... 
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TA 42/87 and OA 108/85. 	In OM No, F-10(26)—B(TR)/76 

dated 2912.76 (which is itnpugned in TAK 732/87& 

336/86) it was directed that the relief on pension 

could be disbursed. to the re—employed pe.risioners 

alonguith their pension, but an equivalent amount 

should be recovered from the pay and allowances they 

receive in respect of the'r re—employment. As the 

implementation of this direction was causing diffi-

culty, it was superceded by Ol No.23013/152/79/rlF/CGA/ 

VI (Pt)/1118 dated 26.3.84. 	This Oil reverses the 

earlier direction. It prvides that during re—employ-

ment, no relief will be paid with , the pension by the 

pension disbursing authority. After the re—employment 

comes to an end, the pension disbursing authority will 

revive the relief, 

23. 	It may be noticed Ifrom thus judgment that the 

High Court of Kerala did 'not consider two issues which 

arise in these applicatiàns viz, the question of 

violation of Art, 300 Aof thaConstitution relating 

to property rights andthe claim to relief in respect 

of the ignorable portionof the pension,on the ground 

that,on that portion,no QA is paid. 

24. 	In the light of the discussion in the 
/ 

preceeding paragraphs, I am of the view that except 

the four applications, viz. TA 388/86, TAK 404/87 9  

TAK 420/87 and TAI( 17/88, all the other applications 

deserve to be dismissed subject 
11 

given later in this paragraph. 

applications referred to above, 

which have not yet been 11 decided 

of the Tribunal. At any rate, 

H'  

to the directions 

As regards the four 

they raise issues 

by the Ernakulam Bench 

the difference of 

0.. 
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opinion between the two Division Benches of the 

Nadras Bench of the Tribunal sitting at Ernakulam 

which has been referred to this full Bench, does 

not relate to these issUeS. Therefore, these 

four applications should be referred back to the 

Ernakularn Bunch for disposal in accordance with 

law. 

25 	The other five applications should, therefore, 

be dismissed. However, a direction has to be 

issued to the respondents that they will be 

bound to pay the re—employed pensioners relief on 

pension in cases where the amount on which dearness 

allowance is payable in respect of their re—employment 

is less than their pension. The relief so paid 

shall not be recovered from their pay. In addition 

to this relief 1  they should be paid DA on their 

pay on re—employment. 	 - 

(wv Krishran) 
Administrative 11ember 
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Qpinion of Hon'ble Shri Justige Arnitav Baner.Chazn. 

I have read opinions of Hon'ble Shri S.P.Mukerji, 

Vice-Chairman and Hon'ble Shri N.V. Krishnan, Administrative 

Member. They have differed on the question of legality and 

denial of relief on the ignorable portion of the pension. 

It is not necessary to set out the facts which have 

been .cogently stated by Hon'ble Shri-S.P.Mukerji, Vice-Chairman 

in his opinion. I propose to indicate my. views on the 

question where the two Hon'ble Members have taken different 

• views. 

Hon'ble Shri S.?. Mukerji, Vice-Chairman has held 
in his order that the Ignorable portion of pension 
stands on a different footing from the non 

ignorable portion. For, this amount,admittedly 

is not taken into account while computing the 
amount on which DA is paid. The argument is that, 
as, on this portion,. dearness allowance has not 
been given, relief cannot be denied thereon 

This has been quoted from thO opinion of Hon'ble Shri 

N.V.Krishnan,AdministrativeMemJer. He has further 

*. 	.. 
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referred to para 7 of the O.M.No.F.13(1)-EV(A)/74 dated 

6.4.1974 which is quoted below: 

07 The relief indicated in these orders will 

not be admissible to pensioners who were in 

re-employment on 1.1.1973 or are re-employed 

thereafter, during the period of re-employment as 

they should get dearness allowance appropriate to 
their pay (which is inclusive of pension) during 

such re-employment". 	 - 

Hon'ble Shri N.V.Krishnafl, Administrative Member says 

further: 
"This O.M. grants relief on pension to persons who 
retired before 1.1.1973. Similar orders in respect of 
pensioners who retired after 1.1.1973 were earlier 

issued in cM No.13(5)-EV(A)/73 dated 21.3.1974. 
That O.M. did not contain the provision extracted 
above. In that O.M. also, the para extracted 

above was added subsequently by an O.M. of even 

number dated 27.8.1974. Thus, the justification 
for denial of relief on pension during the period 

of re-employment of pensioners is rested on the 

ground that they would get dearness allowance 
appropriate to their pay in the re-employed post, 
which is inclusive of pension. However, by O.M. 
NO.F13(2)-EV(A) dated 20.5.1975 the said para 
(extracted above) was deleted' from both the O.M. 

dated 21.3.1974 and 6.4.1974 and the following 

para was substituted in its place: 

"The pensioners whO were in re_employment on 

1.1.1973 or are re-employed thereafter shaLl 
not be eligible to draw any relief during 

the period of re-employment". 

That O.M. is silent about the reason for this 

ubtjtutlOfl . 1hatis cledr is that the substituted 

para disentitles re-employed pensioners to any relief 

on pension - whether or not it is taken into account 

in the fixation of their pay on re-employment. The 

deleted para (i.e. para 7 of the O.M. dated 6.4.1974 

• extracted above) did not have such a sweeping effect. 

The direction in that para could have applied on the 

basis of the rationale mentioned therein, - to only 

9. 
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the nonignorable portion of pension taken into 

• 	 account for fixation of past and not to the 

ignorable portion. This, seems to be reason for 

such substitution". 

• 	 Firstly, it has to be ncticed that the respondents have 

consistently relied on that retired pensioners would get 

D.A. appropriate to their pay in their re-employed post,. 

• 	• 	which is inclusive of pension. Now they are saying that the 

grant of relief of pension which is included, in the grant of 

D.A. on re-employment will amount to double benefit where th 

ignorable part of pension isnot reckoned forD.A., there will 

be no double benefit. 

In reference to U.M. No.F 13(2)-EV(A) 'dated 20.5.1975 0  

it may be stated that this was issued for general application 

to civil pensioners bythe Ministry of Finance. In such cases, 

no question of igaor3ble pensionexists. Ignorable pension 

arises in case of ex-servicemen who retire ' before 55 years, of 

age. It may be noted that :for  such persons orders are issued 

by the Iciinistry of Defence • Hence, the orders of Ministry 

of Finance which do not specifically pertain to ignorable ,art 

of pension cannot be taken into consideration for ascertaining 

the validity of the decision on relief on ignorable part &f 

pension of re-employed exm.servicemen. 

In regard to the O.M. dated 6.4.1974, it may be 

• ' 	. '' stated that such orders apply where pensions are per so 

ignorable for clvii person. Para 7of oM dated 6.4.1974 

and the substituted para dated 20.5.1975 are in effect the 

same and disallow pension relief because D.A. on re-employment 

pay includes D.A. on penion equivalent of pay '(i.e. the 
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part of pay which is not allowed because of pension) i.e. the 

non-ignorable part of pension. 

The fixation of pay of a re_employedPerSOfl ii done 

withoi.rt any consideration whatsoever to ignorable part of 

pension. D.A. is also fixed without any reference to that 

portion of pension. 	Consequently,to deny the relief 
on the 

ignorable portion of pension merely on the ground of 

re-employment, will be arbitrary and amount to deprivation of. 

property. 

Where the law provides that D.A. will be given on the 

pension to a-n ex.-serviceman on his re-employment, it does not 

mean that D.A. on the part of the pension which is to be 

ignored is not entitled to be taken into consideration in 

calcu].ating the relief. I think the position between a civilian 

employee on his retirement and that of a defence employee is 

entirely çlifferent. There is nothing like ignorable part of 

pension in case of a civilian. The re-employment of a civilian 

employee comeS after the age of superannuation - say 55 or 

58 years, as the case may be. On the other hand, a person 

employed in the defence establishment who is not a civilian 

is retired at a much earlier age than 55 or 58 years and upon 

his re_employment, he is given certain advantages. One of 

the advantage is that on his re-employment a certain part of 

his pension is ignored for the purpose of giving him relief. 

But he is entitled to DA on the amount of pension drawn by him. 

A question may arise as to what is the meaning of the word 

'drawn by him'. 	It includes both the portions which is 



ignorable and non-ignorable. 

In para 7 of his opinion,. Hon'ble Shri N.V.Krishnan, 

Administrative Member has referred to certain cases and 

sought to explain the matter by application of the principle 

holding that the interpretation put by him would be proper 

since the existing system was advantageouS. The question 

ihether a particular system is advantageous or not is not 

up for consideration before us. 

We have to interpret the rules in accordance with the 

accepted norms of interpretation. Where the language is 

plain and admits of but one meanir, the task of interpretation 

can hardly be said to arise (tMxwell on The Interpretation 

of Statutes 12th Edition p.29). The interpretation of a 

statute is not to be collected from any iotions which maybe 

entertained by the court as to what is just and expedient. 

(Coleridge J. in Gwynne V. Burnell (1840) 7 Cl. & F .572). 

It has been held that if any statutory provision 

is capable of only one construction then it would not be open 

t 
	 i- 

 to the Court to put a different construction upon the said 

/ 

provision merely because the alternative construction would 

lead to unreasonable or even absurd consequences. The 

question of consequence's and considerations of policy would 

be relevant only where the provision sought to be construed is 

capable of two constructions. In such a case the Court is 

not concerned with the results which may ensue from giving 

to the plain meaning of the words used by the Legislature. 
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In such a case the Legislature 	may take action to remedy the 

defects of the law and enactments. 

It has also been laid down that a court cannot stretch 

the language of a statutory provision to bring it in accordance 

with a supposed legislative intention underlying it unless the 

words are susceptible of carrying out that intention. 

It has also been well settled that if the provisions are 

clear and unambiguous, a Court of law has nothing to do with 

the reasonableness or unreaspnableSs of' such statutory 

provisions, except where it is held while interpreting v/nat 

the Legislature has said (Calcutta Corporation Vs. Sub- 

postmaster, DharamtOla, AIR 1950 Gal 417; Damodar Vs. 

Nandram, AIR 1960 MP 345, 354). In the case of Coninissioner 

of Agricultural Income—tax Vs.Keshab Chandra Mandal, 1950 

SCR 435, 466, per Das J, speaking for the Supreme Court 

Das J observed—. 

"HardshiP of inconvenience cannot alter the 
meaning of the language employed by the 
Legislature if such meaning is clear on the 

face of the statute or the rules". 

For the reasons indicated above, I am of the view 

thatthe relief including adhoc relief, relatable to the 

ignorable part of the pension cannot be suspended, withheld 

or recovered in respect of a re_employed exserviCemafl who 

retired from military service before attaining the age of 

55 years. I am in agreement with the views expressed by 

Hon'ble Shri S.p.tukerj i, Vice_Chairman and would reiterate 



/ 
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the dzectiOfl proposed by him in his judgment. 

Ii 

(Amitav"Banerji) 
Chairman. 

The order of the Bench is as followss 

"Where pension is ignored in part or in its entirety 

for consideration in fixing the pay of reemployed 

ex_serviCemen who retired from military service 

bef ore attaining the age of 55 years, the relief 

including adhoc relief, relatable to the ignorable 

part of the pension cannot . be  suspended, withheld 

or recovered, so long as the dearness allowance 

received by such reemployed pensioner has been 

determined on the basis of pay which has been reckoned 

without consideration of the ignorable part of the 

pension. The impugned orders viz. O.M.No.F.,22(87-

EV(A)t75 dated 13.2.1976, 0.M.NO.F.10(26)_B(TP)fl 6  

dated 29.1:2.76. O.M.No.r.13(8)'_EV(A)/76,dated 11.2.77 

and O.M.NO.M.23013/152t791/C/'t)A1B dated 

26.3.1984 for suspensiop and recovery of relief and 

adhoc relief on pension will stand modified and 

interpreted on the above lines. The Cases referred 

to the Larger Bench are remitted back to the Dision 

Bench of Ernakulam for disposal in details in accor-. 

• dance with law and taking into accoubt the aforesaid 

interpretation ;iven by one of us (Shri S.P.Mukerji. 

Vice Chairman)0 

The above judrfleflt was pronounced in the open 

court on behalf of the Larger Bnchby, use 

- 

(N .V. 4KrRsI'..i,nan) 
Member (Admv) 

li. 
($.P.Mukerji) 
Vice Chairman 

20,7 • 1981 
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DATED..TFIURSDAY THE THIRTY FIRST DAY OF AUGUST ONE THOUSM 
NINEHUNDRED EIGHTY NINES  

P R E S E N T 

HON' BLE SHRI S.P HUKERJI,VICE CHAIRMAN 

& 

HONBLE SHRI N.DHARMADAN,JUDICIAL MEMBER 

ORIG INAL APPLICATI ON N2.1985 

M.V. Michael 

V. 

Union of India 

Djrjsjonal Engineer, 
Telegraphs, Kottayarn. 

3 The Pension Paymaster, 
Quilon. 

App ii cant 

Respord ents 

Mr.K.R.B Kaimal 	 •• 	Counsel for the 
applicant 

Mr,P.A Moharnmed,ACGSC 	 •• 	Counsel £ Or the 
respondent 

0RDER 

Shrj_S.PMukerjVjceChairmafl 

The Applicant is an Ex-servicenan , who having 

retired from the Army in May, 1979 with a basic military 

pension of Rs.127/- joined the Telephones Department as a 

Lineman on 2.8.1979. He is aggrieved by the order dated 

31.10.1935 issued by the second respondent directing 

recovery of Rs.3, 424.90 as over payment of relief on pension 

received by him between 2.8.81 and 25.3.84. Further payment 

of relief on pension has also been stopped. The recovery 

and stoppage of pension is based on the Government of 

Indi&s 0.M dated 26.3.1984 at hnnexure II. The applicant's 

contention is that recovering relief on pension and stopping 

its further payment is discriminatory and violative of 

Articles 14 and 16 of the Constjtujon of India. He has also 

..2.. 
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challenged the order dated 2.3.84 at Annexure-Il denying 

relief on pension to reemployed Ex-servicemen. as 

discriminatory. 

2. 	We have heard the arguments of the learned 

Counsel for both the parties and gone through the documents 

carefully. The issue raised in this application is whether 

relief and ad hoc relief on pension earned by military 

pensioners, the whole or part of which is ignored for 

purposes of fixation of pay on their re-employment, should 

be exempted from suspension, recovery or stoppage durir 

the period of reemploymeflt. This issue was referred to a 

Larger Bench of this Tribunal, presided over by the Hon'ble 

Chairman Mr.Justice Arnitav Banerji. By a majority judgment, 

the Bench decided as folloWs$ 

il Where pension is ignored in part or in its 
entirety for consideration in fixing the pay of 
re-errloyed ex-servicemen who retired from rhilitary 
service before attaining the age of 55 years, 
the relief including adhoc relief, relatable 
to the ignorable part of the pension cannot be 
suspended, withheld or recovered, so long as 
the dearness allowance received by such re-employed 
pensioner has been determined on the basis of 
pay which has le en reckoned without: consideration 
of the ignorable part of the pension. The 
impugned orders viz. C.M NO.F.22(87_EV(A)/75 
dated 13.2.1976, 0.M No,F.10(26)-B(TR)/76 
dated 29.12.76, 0.M NO,F.13(8)_EV(A)/76 dated 
11.2.77 and O.M No.M.23013/152/79,41F/CGAATI(Pt)/ 
1118 dated 26.3.1984 for susnsiofl and recovery 
of relief and adhoc relief on pension wil'. stand 
modified and interpreted on the above lines. 
The cases referred to the Larger Bench are remitted 
back to the Division Bench of Ernakulam for 
disposal in details in accordance with law and 
taking into account the aforesaid interpretation 
given by one of t (Shri S.P Mukerji,ViCe Chairman) 

3, 	 It transpires that from 19.7.78 military pension 

upto Rs.125/- per month is to be ignored for purposes of 

pay fixation in case of re-employed ExserviCernefl. From 

24.10 .83 pension upto P.s. 250/- for Commissioned Officers 



4 ,  4 

. .3.-. 

and the whole of pension for Non Commissioned Officers 

is to be ignored. In the instant case before us, since 

the pension allowed to the applicant was Rs.127/- per 

month, the whole of it will have to be ignored for pay 

fixation from 24.10.83 and Rs.125/- out of Rs.127/- hasft  
L 

to be ignored from the date of his re-employment , i.e. 

2.8.79 till 23.10.83. 

4, 	In the facts andcircumgtances we allow this 

application, set aside the impugned order dated 31.10.85 

at hnnexure -I and the 0.14 dated 26.3.1984 at Annexure-Il 

in so far as the applicant is concerned and direct that 

proportioxte relief and ad hoc relief only on the 

non-ignorable part of Rs.2/- of his pension upto 23.10.83 

need only be recovered from the applicant. The applicant 

will be entitled to proportionate ad hoc relief and relief 

of Rs.125/- oi his pension upto 23.10.83 and full adhoc 

relief and relief on his pensicn of Rs.127,'- with effect 

from 24.10.83, during the period of his re-employment. 

The relief including adhoc relief relatable to the ignorable 

part of his pension recovered from him should be refunded 

to him and such a relief stopped or suspended should be 

restored back to him with rétrospective effect from the 

date of its stoppage. This will be irrespective of 

whether the stoppage has been effected by deduction of 

relief from his emoluments on re-employment or by the 

II 

. . 4. . 



Pension Payment Authority disbursing his military pension. 

It is directed that full payment of refund of the recovery 

already made and payment of arrears of relief stopped or 

deducted, should be completed within a period of thEee 

months from the date of communication of this order. 

There will be no order as to COsts, - 

n 

Pi 	3' ~ ff~ M , 
(N.DHMI ) rV1  

1EMBER 
(s.P MUEERJI) 
VICE CHAIRMAN 


