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Whether Reporters of local papers may be allowed to see the Judgement? 7'/7
To be referred to the Reporter or not? N o . .

Whether their Lordships wish to see the fair copy of the Judgement? Y‘9 NS
To be circulated to all Benches of the Tribunal? ? N

JUDGEMENT

(Mr.A.V.Haridasan, Judicial Member)

Rs the facts and question of law involved in
these applications are similar, these thrae.applications
can be considered and disposaed of togethsr,

2. The applicants in these cases were working as
Watchmen under the second respondent on casual basis, RN
The applicant in OA 10/90 was first engaged on 25,.8,1988,

the applicaent in OA 105/90 was first engaged on 12.10.1988

and the applicant in OA 107/90 was first engaged on 10.10.1988,
A1l of.tham R5p-continuously worked till 31,12,1989, The
applicant in OA 10/90 claiu; that he was abpointed on

| compassionate grounds on the death of his brother PJ Micle
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vho uasvﬁmployed as a Ua?chman in the Integrated Fishefias
Project. This has been dapied py the respondgnte. Thouéh
the applicantslin thasevu;in;ases'ugra continuously angiged
till 39.12.1989, tgay ware denied employﬁent.from 1.1f1999

onuards. Thily had.worked: Por- diire that 240 deys during, the year.

/notice was given to them before their angagement was stopped.
The applicants have thare?ore filed thaese applications under
Section 19 of the Administrative Tibunals Act praying that.tbe
termina£1§n of their 99rvicas may be declarad illegal and
against the provigioﬁs of the Industrial Disputes Act and

that the raspondents may be directeﬁ to reinstate them in'
service vith all consequéntia} bengfits. They have also

> N
.

alleged that as persons éﬁiﬁfffj/tn simjilar circumstances

)

are still retained in service, ths termination of their
gervices is discriminatory and violative of Articles 14, 16

and 21 of the Constitution of India.

3. The réspondénts in the reply statement have sought to
justify the denial of continued employment to the applicants
on the ground that the applicant being only casual workers

engaged for project work need not be continued to be engaged

. when there is no work. They have also contended that no

notice is requ;red to discontinue the.servicas of casual
laboursrsa. The reépondents have furthsr éontanded that in
view of the instructions issued by the Gavernmant of India
that even casual vorkers shﬁuld not be engageﬁ otherwise, than

through employment exchange, when necessity fof casual

o/“ L el
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vorkers ariss, thesy are oblkiged to notify the emplo};ent ‘
Exchangg and that the applicants ;ho were not sponsorsd by
tﬁe Employm;nt Exchangé have no right-to claim continuous
engagement., The averments in the épélication that ﬁersons
similgrly engaged as the applicants are being continuogs;y

engaged ars also denied.

4, In a rejoindsr filed in 0A-10/90, the applicant ﬁas
stated that S/Shri Santhosh, Biju and Gopalékrishnan ﬁave
beesn appointed with effect frﬁm 1;3.1990, 25,5,1990 and
14.6.1990 regpectively while the applicant has besn put qut

of servicse.

‘5. We have heard the argument of the learnsd counsel

for the parties and have aisﬁ carefully gon§ throubh the
pleadings énd other materials on record. Tha applicant in
OA-10/90 has claimed that hé wvas appointed on compassionate
grounds on the death of hsr br;thar Micle who was an employes
in the Integratéd Fisheries Project. Though this claim has
been specifically denied by the respandants; the applicant.has
not produced any evidence to substantiate the case. So that

claim of the applicant remain unestablished,

6. The raspon&ents have raised (a:Acontantion that as

~ the applicants uare‘ﬁot sponsored by the Employment Excganga,
their initial engagsment itself was bad being against the |

instructions and that therefors théy will not be anfitled to

any benefit flouing from such engagement. B8ut the fact remains

c/ eoloce
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that th§ applicants had been continuously éngageﬁ for more '
vthan a year by the secand respondent who is the compatént
E'S

authority to engage casual labourers. Therefore, it is not
open for the raspbn;ants now to coﬁtandhthat since they. were
engaged as casual labourers vithout being sponsorsd by the

” ' ‘are kot

Employment Exchange, ﬁianpplhﬁts‘ { k= entitled to the bene-

fPits uﬁich thay have acquirad by reason of their continuous

sarvice.

7. Thévapplicants have averred that after their services
were terminated, persons appointed in similar circumstances
‘have besn retained in service. In the reply filed by ths
respondsnts to the rejoinder in 0A-10/90, the respoﬁdents
have Qirtually ad;ittad that persons have been engaged as
Watchman even after the services of the applica;ts have baen
terminated,
8. It is beyond dispute that the applicants in these._three
cases have been continuously working as Watchmen on casual
basis for more thah 240 daya.immediately peceding 1.1.1990,
when their engagement was stopped. The applicantin DA-1D/90
(\dnd the applicant in DA 105/90 from 19.10,1988% ~
was working from 25.8 1988[phile he applicant in_ -107/90
has bsen working from 10.10.1988. It is alsb not iﬁ dispute
that the respondents discontinued the sngagement of the
applicants u.e.f; 1.1.1990 though ;allﬁ of them worked upto
3012.1989 vithout giving any notice. The applicaqts con-
ten@ed that such a termination of service amounts to illegal

retrenchment and is null and void being violative of the pro-

visions of Industrial Disputes Act. The learned counsel for

. 5.
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the respondents argued that since the applicants were only

casual labourars, no notice is required to discontinue their
E 3

engagement. The Integrated Fishéries Project though is under
the Ministry of Aériculture, its‘actigities would bring at
within the definition‘of Industry in the Indutrial Disputes
Act. 1t is wsll settled by.nou that @ casual workerg is also
a8 workman. &imes Undisputedly the applicants in theas twe
applications have been cnntinuouély working since August and
October, 1988 onwards and had completed 240 days imaadiately_
precading 1.1.1990 when they were denied employment, In

~ L Robert D'Souza V: Executive Engineer, Southsrn Rai}uay and
anather, 1982(1) SCC, 645 the Hon'ble Supreme Court has
observed as follows:

"There is no dispute that the appsllant would be a
wvorkman within the meaning of the expression in
Section 2(s) of the Act. Further, it is incontrover-
tible that he has rendered continuous sservice for a
period over 20 years, Therefore, the first condition
of Section 25~F that appellant is a workman uwho has
rendered service for not lass than one ysar undsr the
Railway Administration, an employer carrying on an
industry, and that his service is terminated which
Por the reasons hersinbefore given would constitute
retrenchment. It is immaterial that he is a daily-
rated worker. He is sither doing manual or technical
work and his salary was less than £.500 and tha dging
termination of his serviced doaes not Pall in any of the
expscted categories. Thersefora, assuming that he was
a dajly rated worker, once he has rendered continuous
uninterrupted servi€e for a period of one year or mors,
wvithin the meaning of Section 25-F of the Act &nd his
service is terminated for any reason vhdlsoever and the
case does not fallin any.of the excepted categoriss,
notwithstanding the fact that Rule 2505 would be
attracted, it would have to be read subject to the
provisions of the Act. Accordingly the termination
of service in this case would constitute retrenchment
and for not complying with pre-conditions to valid
retrenchment, the order of termination would be
illegal and invalid.*

It vas also declared that the termination of servicse in
that case being illegal and invalid, the applicant wbuld be

deemad to have continued in srvice and that he would be
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entitled to full back.wages.

_ »
9. Since the applicants in these cases have basn in
continuous servicé for more than 240 days of working ¢ /=
to their credit during the ysar immediately preceding
11,1990 énd as the applicénts héva not been served with

notice or paid compensation as is required under Section

25-F of the Industrial Disputes Act, we hold that the

‘[2&

termination of the services of the applicénts is illegal

and void.

10. In the conspectus of facts and circ@mstances,
ve allow these applications OA 10/90, OA 105/90 and OA
107/90, declars that ths termination‘of the seryices of
the applicants in these three cases with affa;t from

- 141.1990 is illegal and void and direct the respondents
to reinstate the applicént; into service forthuith and
to pay them full back wages for\the ﬁeriod during which .
they were kept qut of services and had not besen employed
elsewhere. . The action as directed aforasaid should be
completed within a period of two months fiom the date of

communication of this order. There is no order as to: costa,

(R.V.HARIDASAN) (S.P.MUKERII)
JUDICIAL MEMBER VICE CHAIRMAN

15.7.1991
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