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To be circulated to all Benches of the Tribunal? Yo - '

JUDGEMENT

L}

(shri N.V. Krishnan, Administrative Member)

The applicant is aggrieved by the Annexure-C order

[ 1

dated 5.12.88 by which his request for séepping up his pay

on par with that of his junior, Shri P. Karthikeyan, has

been rejected on the ground that the conditions (a) and (&)

of Note=7 of'the'Ninistry of Finance, Deptt. of Expenditure

Notification dated 13.9.86 are not satisfied.

2. The brief facts of this case can be summarised as
follows:-

2.1 By the notification dated 13.9.86 (Annexure-R1), the
Central Civil Service (Revised Pay) Rules, 1986, (Raoles, for

shart) were brought into force from 1st January, 1986.

Ryle 7 deals with the fixation of initial pay in the revised
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scales of pay notified by the aforesaid rules. There
are several explanatory notes to Rule 7. Note No.?,‘
"to which a reference‘has been made in the impugned

“Annexure-C order; is a note under Rule 7 and reads as

- follows =~

"In cases, where a senior “overnment servant

promoted to a higher post before the 1st day of January,
1986 draws less pay in the revised scale than his

junior who is promoted to the higher post on or after
the 1st day of January, 1986, the pay of the senior

- Government servant should be stepped up to an amount
squal ‘to the pay as fixed for § his junior in thaet higher
-post. The stepping up .should be done with effect from
“the date op promotion of the junior Govermment servant
subject to the fulfilment of the follouing conditions,
namely:-

(a) both¢ the junior and the senior Govt. servants
should belong to the same cadre and the posts
in which they have been promoted should be
identical in the same cadre,

(b) the pre-revised and revised scales of pay of
the lower and higher posts in which they are
entitled to draw pay should be identical, and

(¢) the anomaly should be directly as a result of
the application of the provisions of Fundamen-
tal Rule 22-C or any other rule or order regu-
lating pay fixation on such promotien in the.
revised scale. If wven in the louer post, the
junior officer was drawing more pay in the pre-
revised scale than the senior by virtue of any
advance increments granted to him, provisions
of this Note need not be invoked to step up the
pay of the senior officer.

'The orders relating to refixation of the pay of the senior
officer in accordance with the above provisions should be
issued under Fundamental Rule 27 and the senior officer
'will be entitled to the next increment on completion of
‘his required gualifying service with effect from the date
‘of refixation of pay." :

2.2 However, before the aforesaid provisions were made,

the Govt, of India had made certain provisions designed
remove '

to #&w8lcertain anomaly adversely affecting seniors.

These are contained in the Deptt., of Personnel & Admi-

nistrative Reforms OM dated 26.9.81 (Annexure R-4), The
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anomaly that had crept in! ., was that the promotion of a

junior person to ﬁhe higher post and the fixation of

accrual next
his pay under FR 22-C after/sbcood of his/increment in

the lower post resulted in his getting more pay than a

person senior to him and promoted earlier., This uas

sought to be gbviated by making the following provisions:-

"The President is pleased to.decide that in order
to remove the aforesaid anomaly the employee may be given aen
an option for fixation of his pay or promotion as under:-

(a) Either his initial pay ‘may be fixed in the
hlgher post on the basis of FR 22~ C,&tralghtauay wihout

any further revieuw on accrual of the increment in the pay
scale of the lower post; or

(b) His pay on promotion, may be fixed initially
in the manner as provided under FR.22-(a)(i) which may
be refixed on- the basis of the provisions of FR-22-C on
the date of accrual of next increment in the scale of
pay of the lower post.

If the pay is fixed under (b) above, the nedt date
of increment will fall due on completlon of 12 months
qualifying service from the date pay is refixed on the
second occasion.

Option may be given within one month of the date
of promotion. Option once exercised shall be final,"

2.3 It is admitted that the applicant was an Asstt,
I.S. (i.e.,
Superintendent, /Industrlal Statlstlcs)ln Kerala State
under Respondentn2, the DtYéctor, National Sample Survey
Organisation, New Delhi, in the pay scale of 55.470-750
He was drawing the ma#imum of Rs.750/- on that pay séale
WeEafe 1.10.79 with also a stagnation increment of
Rs.25/ﬁ)before he was promoted as Supdt w.e.f.11.2.85,
On promotion, his pay in tﬁé pay scale of Rs .550-900

vas fixed at R§.780/—. On the coming into force of the

revised pay scale w.e.f. 1.1.86, according to the Rules,
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P4
the applicant opted for the corresponding revised pay
scale of Ra.1640-2900 and his pay as on 1.2.86 was
fixed at Rs,2360/- againsf the pay of Rs.810/~ on the
%pre revieed pay scale.and-accordingl§’his pay on 1.,2,88

was Rs.2480/-.

2.4 As against this, Shri P. Karthikeyan with uhom
3fhe applicant compares himself, was Assistant Supdt,
(i.e. Socio Economic)

(S.E. Y/in Tamilpadu State and was also draulngtha

maximum of Rs.750 - on the pay scale of Rs.470-750

from 1.10.,80. UWhen the revised pay scales came into

force on 1J.86, his pay as Asstt, Supdt. on the revised

scale of Rs.1600-2660, uas Fixefl at Rs.2300 uee.f.

3.1.86)against the pre-revised maximum pay of 95.750/-

,élus Rse25 as stag@atiqn increment, He uas promoted’as

Superlntendent Weeofe 31,8487, in the/pev1sed pay ‘scale
A paro

Rs¢16ﬂ8v2990. “Hez opted*ungsnhﬁx?R-d"referred to 1n/2 2,

above that his pay in the higher post may be fixed

under FR 22-C only after he had earned the next inceement

in the lower post. Aécordingly,{his'pay as on 31,8,.87

as Supdt, was fixed under FR 22(a)(i) at Rs.2420/- as

against his pay of Rs.2360/- as Assistant Superintendant,

Subsequedtly, when thé next increment in the pay scale

of Asstt., Supdt. became due to him on 13.88, his pay as

Asstt., Supdt. was raised to Rs.2420/- @ W.e.f, 454685 "

o

rﬂn that_Qgﬁggjéhdalnuaccordance Ulth his optlon, his pay

as Supdt. was refixed with effect from the same \;fz;f”g

date under. FR 22(C) at Rs.2540/-,

0005.0.
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2.5 The grievance of the applicant is that whereas on
142,88 he, who is many years senior to Shri'Karthikeyanj'
Tis draQiqﬁa pay oF\Rs.Z&BD/->as Supdt., Shri Karthikeyan's
pay as Supdt. has been fixed at Rs,2540/-, The applicant
: anomaly, a

claims that this/is fully covered by the Note 7 referred
wto-above » He bhas, therefore, requested for £h§ stepping
Luﬁ of his pay on par with that of Shri Karthikeyan from
‘1.1.88, But this has been rejscted by the impugned ordér.
The tué_grounds on which the.request has been rejected

are that the applicant's case does not satisfy Clause (a)

and (c) of Note=7.

3 We have perused the records and heard the counsel,

iﬁfﬁﬁf‘e;dj;}];i;@@e;iiggpﬁi;ﬁ;‘?@ﬂiﬁﬁ?@;mi:_a’_‘;‘r ~to Shri Karthikeyan

and he uas promotéd as Superintendent before 1,1.86, while
Shri Karthikeyan was promoted‘as such only after 1.1.86,
There is also no doubit that the post to which they héve
been promoted are also identical in the same cadre. It

is also trus that the applicant is drawing lesser pay as
Superintendent as on 1.2.88, as compared with his junior
Shri Karthikeyan. To this extent the conditions of Note

f are satisfied, Nevertheless, the request of the appli-
cant for steppihg up of his pay was rejected because &f
tuo important conditions are not allegedly sati#ﬁisd as

stated above.

4, The first question is uhether the applicaht and

Shri K. Karthikeyan belong to the same cadre. The appli-

kL | | ..6...
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cant contends that as botﬁ of them were Assistant Supdt.s
Qnder{Respondent—Q, it should be held that they belong

to the same cadre; He also states that for the purpose
of promotion to the post of Superintendent, a common
seniority list was drawn up (Annexure-F) which includds
'both his amee name and that of Shri Karthikeyan)uhich

shows they were in the same cadre,

7

5., On the contrary, the Respondents have droduced
anexure R=-2 Memorandum which is the state-wise senio-
rity list of Assistant Superintendents (I.Sﬁip Industrial
Statistiﬁs) in the Field Operation Division of the
‘National Sample Survey Organisation, This ciearly
éstablishes that the Assistant Superintendepts, Iﬁdustiral
Statiétics.uﬁo have a common seniority list, form one
separate cadre. Similarly, the respondents have also
furnishéd Annexure R-3 which is a similar seniority list
' (Socio Economic}
of Assistant Superintendents (S.E.)/which indicates that
these Assistant Superintendents (S.E.) form énotﬁer
éadre as they have a common senidrﬂty list, As all the
posts of Assistant Superintendents are feeder posts for
promotion to the post of Superintendents, the Respondents
had neceésarily‘tp prepére a combined seniority-cum-
éligibility 1§st of Assistant Superintendent, Assistént
Superintendent (SE), Assistant Superintendent (IS) and
Assistant Superintendent (AS) under the Nationai Sample
Survey Organisation Field Opgration‘Division which is
exhibited as Annexure R=9. Such a combined seniority

0.7..
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list does not necessarily mean that the Assistant
Superintendents form one cadre. There are different
seniority lists for each_category oF_Assistant Superin-
tendents and hence sach such category is a cadre by

' ' claimed
itself, Therefore, it is adeaxx/that the applicant

does not satisfy Clause (a) ongote 7 referred to

above,

6o Ue are satisfied that the Assistant Superinten-
dents (1S) and Assistant Buperintendents (sE)‘are tuo
dif ferent cadres as they have sepérate seniority lists,
The purpoée of the combined seniority Anngxure R-9 isg
to rank all Skk Assistant Superintendents for promo-

tion, This is not &%e same as the seniority list of

a cadre,

7e Régarding the second issue, the respondents
éontend that the appplicant‘s'case does not satisfy
"clause (c) of Note 7 namely, that the anomaly in the
pay s& ofjgg;ior government servant as compared tdot
hisvjunior should be directly as a result of the
application of the p;ovisions of FR 22-Cvor'amy
~other Rule or order requlating pay Fixatiﬁn on pfo-
mqtion. It will be seen from the facts mentioned
above that this anomaly has arisen préﬂé}%}jﬁﬁéhause
of tﬁe fact that the applicant could not ex@ﬁ{giggiﬁgy
option under Ex.R-4 as to the fixation of his pay on

.0-8.'
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-scope for earning further increments and exercise/an

FR 22 (C). Therefore, in accordance with this option

[w8)

promotion as Superintendent because he was already

drawing the maximum of the pay scalegof the lower post

any
and there was no guestion ofvearning[further increment

'in that scale. As against this, Shri Karthikeyan could

-ekercise such option because of certain fortuitous cir-
cumstances. This Situation arose because as on 1,1.86,
Shri Karthikeyan was still an Assistant Suberintendent
and his pay as Assistant Superintendent had to be fixed
in the revised pay scale of Rs.1600/- to Rs.2660/- at

the stage of Rs.2300/-. Therefore, though he was

drawing the maximum of the pay scale of the Agssistant

Superintendent as on 31.,12.85, after the fixation of
his pay in the revised pay scale)this situation changed,
His pay was fixed well below the maximum and there was

)

K
option in terms of Ex. R=4, when the need,therefor“,

arose.,

8.  In accordanee with ke R-4 he exercised an

bptidn to the effect that(an'promotion his pay in the
higher post_l be rixed under ER 22 (a)(i) to beging with
and after he earned the next increment in the_lower\
sctale, thé pay in the promotion post be fixed under

)
when he was promoted as Superintendent on 31.,8.87, his

. . WL
pay was fixed at Rs.2420 against the pay of Rs.2360 amd
he was drawing as Assistant Supdt. from 1.1.87. On

1.1.88, he earned the next increment in the pay scale

of Assistant Supdt, raising his pay therein from 2%&8
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Rs.2360 to Rsi2420/-. On that basis his pay as

Supdt. was fixed under FR 22(C) at Rs.2520/-. from
14141988,

9. It will thus be clear that the difference in
the pay draun by these tuo pérsons is entitely due
to certain fortuituous circuﬁstanceé and not due to
any mischief created by the~app}ication of any rule,
In this vieu»of this matter, we are satisfied that
no injustice has beenrdone to the applicant by the
respondents and Annexure-C ofder cannot be assailed.
We, therefore, Find no subétance in this application

and, hence, it is dismissed,

10. There will be no 6rder as to éosts.

’VM/*”?;?%/ ' U%V”

(N. Dharmadan) (N.V. Krishnan)
Judicial Member Administrative Member

19.9.1990



