CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENCH

Dated Friday the twenty ninth day of September Nineteen

eighty nine

-

PRESENT

.Hon'ble Shri S.P. Mukerji, Vice Chairman
‘ ~ and ' ‘
Hon'ble Shri N. Dharmadan, Judicial Member

BRIGINAL APPLICATION No,106/89

'K.V. Sudhakaran 't the applicant
Ve
1. The Sub Divisional Inspector )
of Posts & Telegraphs,Trichur-1 )
2., 'The Director of Postal Services, ) | ' -
Northern Region, Calicut, ) THE RESPONDENTS
3. The Union of India, represented D)
by the Secretary, Ministry of
Telecommonications, New Delhi, )
M/s, M, Ramachandran & P, Rama=- ) the applicant's
Krishnan ) counssl -
‘Mr. K. Karthikeya Panicker,ACGSC ) the respondents®
, : ‘ _ counsel
JUDGMENT
Hon'ble Shri N, Dharmadan, Judicial Member y

The petitioner was taken as an ad hoc Extra
Departménta} NeéSenger'af:Pazhanji from 01.07.1934 as
per memo dated 25.07.1984 of the 'Sub Divisioﬁal‘lnspector;
Trichur, uhile he uas working in that post ever since
thé appointmenﬁ, steﬁs uefe’be;ng takenrfqr appointment

of a regulaf hand in that post,' The vacancy was notified
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to the Employment Exchange. Accordingly, Employment

"Ex;hange has forwvarded a list of candidates for
selactiqh andvthe‘petitioner.uas seléctéd.r He was
also appointed as,Extfa Dépaftmental messengef,
Pazhanji.uith-eFFect From<12.8.1988‘py‘Annéxu;e-Iﬂ
order'aqd he was discharging the ddtiqsin thg entire
'satisfaction of thé superiors, But‘in the meéntimg
~some ﬁeréons whuvha& competed with the'petitioner”
>subﬁitted a cémplaint_and présUmbly'on<thevbasié

of that complaint, Annexure-II order mas‘péssed by

the first respondent cancelling the appointmgnt 6? thé

petitioner with immediate effect and accordingly he

was relieved,

 2. _ It is<this:ofdeg Annexure-I; of cahcellation

.that is challenged by the pefitioner in this casé“
raiéiqg the contentions that thé‘same is violative ﬁf
gha-pfovisicns oF‘Article 311(2) 6? tﬁe Constitutioﬁ
of ‘India‘and'algo Chaptaer-A of the“industriali
Diséutes Aéi, 1947..‘Th§ ieérned cgunsel for the
Petjtionér also brou9h£ tq oﬁ; notica a decision of
the High Court of Kerala in 0.P.399/79L and submitted

that a similar order uasvduaehad in that case, The
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' leérned.Céntral Government Counsel suppqrts.tha
impwgnedlo§der placing reliance on the provision§

of the Posts and Teleg?aphs Extra Departmantal Agents
(Conduct and Serviée) Ru}es;\1964iénd the Post Master
Genéral; Keréla Circle ;ettar‘No. Rect§/11-1/85-11
-DAT;D 12.8.5987 (Annexu#e;R.I) and confended that the

d hoc employes :

petitioner was only appéinted‘as an
subject to the condition thairregulér seiactioﬁ to the
bost of Extra Departmental Masseﬁger and as such q
_sglection and appointment.th? pgtitidnér's service
ppuld_be ﬁermiﬁéted.v Annexure R.I'is the Post ﬁaster
Génepal, Kepalavpircle letter prescribingvtﬁe~method'
of recruitmeﬁt of Extra Departmental Agents, whicﬁ-
prescribed the crifsria for selection. cho;ding to
it,selection will be ﬁn the basis of the percentage

of marks'obtéined in the matri&ulation/SSLC. The
candidates who have secured the highest mark will

have to be conside;ed, provided'that candidate was
Found»physicglly-Fit. According to the Government
cohngel nine candidates wére_sponsored by the tmploymént
Exchangéf The Exhibit R=2 is the tabulation sheet

of the above named candidaté;.ijs per the above

- ) ' :

tabulation sheet petitioner was .given only fifth rank.
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so,'_ on the pésis of the complaint by other eligible
candidéteé who lost their oﬁpurtun§tyAbh‘accoun£’of’z

the posting of thé petition;f,_tﬁa Dirgctdr of:Rostai
Services who has tﬁe pouer to.rectify the itreguigritiesv
committgd'by.the subordiﬁate‘OFficers, cancelled the
selection of thefpetitiongr made by the first reSp;nQenti

since the selection and~appointment was not proper and

in accordance with the department rulss,

3. The contentions of the-learned counsel for

the respondents will not stand judicial scrutiny and

we are unable to accept the  sams.- In;this case the

_ petitioner was wérking as E.D.AMessengef eventhough

on ad hoc basis from 1,7.1984 onwards. Later the

[ I . .
competent authority in persuance of notification and

Mgk .

~after complyiﬁg the‘prQCeduredandAFormalities of

se;ection,'seieéted énd poSted‘the’pétitioner as
per‘Annexura;l. Aécorﬁingly,:hé.startad.éischarging_
the official duties to the complete satisfact;on'of
thé superio? authoriﬁies. If’anypody who.cdmpeted
ui#h him has gny.g;ievance agginét the selection, he'
vshould have {8 chailengéJ%ﬁe o?de; ;t gnnexurefI be%o;e

the appropriate forum, Without chellenging the @rder

in the legally recoémised manner the appointment of the

v [ o 0000500
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petitioner cannot be set aside without notice to the
petiéioner merely on the basis ofb a complaint.v The
fespondehts héue ﬁo’dutééﬂiction to .cancel the appointmentv
without ining ad oppqrtunity of being heard to the
- petitioner uho‘is'ﬁorking on the.ba$i$~of a vélid

appointment order Annexure-I.

1

.v | _ _ o
4, This Tribunal has already bwem taken the

same view in 0.A.K,201/87 and held that such cancellations
of the'appointmentg cannot be held valid. The relevanf

" portion reads as follows:

"It has also to be pointed out that if as a
matter of fact it emerged that there was some
irreqularity in the selection warranting the
‘termination of the service of the slected
candidate, the principles of natural justice
dictate that befora doing so, an opportunity
should have been afforded to the applicant of
being heard. In this context we would refer
to the decision of a Bench of this Tribunal
to which one of us was a party (Hon’ble’5hri
G. Sreedharan Nair)in V.P. Tressaia V. ST.
Superintendent of Post Offices (0.A.K.249/87)
decided on 28,2.1989 where the proposal to
terminate the service of a selected candidate
as the applicant in the instant case, behind
her back without affording her an opportunity
of being heard, .on receipt of complaint about
the selection, was deprécated and it was held
‘that in case action is to be taken to the
prejﬁdice'of the applicaht therein, due notice
Yshéll be given to her, Ue affairm the

principles laid down therein,"

0.;60.
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The cancellation 5? an order of appointment on the bésis
of a‘cthlaint of a pefson who has,compet§d uith the persoﬁ
who was selscted éahnot‘bé'entertained to the disadvantages
"sﬁbh person forﬁif‘such‘pleas are ailoued to succged without
rsSprting to the normal évenugs for challénging‘these‘
orders, Fhera ui;l_develop a tendency to bypasé the same
Qefy often which mayv:esult in'grosé injast;pa. A person
~who is objecting tbe selection on the pasis of thg
_coﬁpléiqts about the procedure should haveiobjected.the
'sélection in féirness without participating infﬁhe selection
proceés and availing of his chances of being selected;. But
here ihﬂthe instanf case we can allow the petition ﬁn fﬁé
short point of’uiolation pf'prinfiples of natural justice,
'Folipuing the decisions referred to aboye and the decision
fepﬁrtéd in Veerendra Chandra:Vohgra V. Union of India and
others, 1988 (7) ATC 796 in which the. Calcutta Bench of the
T£ibuna1 held that tgrmihation of service Qf.an Extra
Depértmental Agent without iéseing tﬁe pofiqe_is illggai
and fo_be s;t"aside. The learhed:counselvfer the petitioner
aiso_brought to our notiée_a'decisiﬁh of the Division
Bench of the Keral% High Court in 0.P. 39§/79 in which
cohside:ing a simila: case quashgd thevqrder @ermina#ing

the service of tha\petitiener in that case. But it is
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not necessary to examine the same,

Se Accordingly, we accept the case of the
petitioner and he is entitled.to succeed in‘this
case and continue in service as per the appointment

order Annexure-I, - .We hersby quash Annexdre-III

- the order cancelling the appointment of the

1]

petitioner and'méke it cleaf that the petitioner is
, e derner s D
entitled to be reinstated, to ths-psst-of Extra

Departmental Messenger with all resultant benefit’

from the date of Annexure-II,

- PR The petitionris allowed and there is no

order as to costs.

(N. DHARMADAN) (S.P. MUKERJI)
Judicial Member "Vice Chairman

29,09.1989

'ganga.

o
4

=

— i~



