CENTRAL ADMINISTRATIVE TRIBUNAL
o ERNAKULAM BENCH

DATE OF DECISION: 5-1-1990
PRESENT

HON'BLE SHRI 5.P.MUKERJT, VICE CHAIRMAN
. , 8 o
HON'BLE SHRI A.V.HARIDASAN, JUDICIAL MEMBER

ORIGINAL APPLICATION NO.106/87

p.K.Vijayan - Applicant
| .

1. Union of India repressnted
by Secretary to Government,
Ministry of Agricultural and
Co-operation, Department of

" Agrl. and Rural Development,
Krishi Bhavan,
New Delhi-110 001.

2. The Director, Fishing Survey
of India, Bottanala Chambers,
Sir Phirosha Mehtha Road,
Bombay-400 001.

3. P.Narayanan,
Skipper, C/o Fishery Survey
of India, No.14, Lotus
Ramaswami Street,
Royapuram, Madras-13.

4, Antony Nayagem,
C/o Fishery Survey of India,
Sasson Dock,
Colaba, Bombay=5.

5. P.Madanan, Mate Gr.I,
C/o Fishery Survey of India,
Hotel Palace Building,
Marma Goa Part Trust,

Marma Goa, Goa. - - Respondents
M/s Sukumaran & Usha - Counsel of the
, applicant
Mr PV Madhavan Nambiar, SCGSC - . Counsel af the

respondents 1,2&5
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(SHRI A.V,HARIDASAN,_JUDICIAL MEMBER)
In this application filed under Section 19

of the Administrative Tribunals Act, the applicant has

s
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pxayeithat the date of regular promotion of the applicant -
‘as Skipper shoun in‘Annexuré-J order as 28.12.1983 may be
declared to be incorrect and the proceedings dated
31.12.1935 of the second respondent at Annexure-L may be
set aside to the extent it has reverted the applicant
from the post of Skipper. The facts of the case as

stated in the application are briefly as follous:

2. The appliéant was appointed as Bosun on
17.5.1968. In August 1969 hé passed the Skippers
Examination. When the Union Public Service Commission
issued an advertisement on 19.6.1971 inviting applications
for 9 posts of Skippers under the respondents, the applicant
.5Jﬁﬂg§ Fully gualified also submitted his application tﬁrouéh
proper channel. 'Buﬁ tﬁé Oeputy Director of Fisheries
returned the appliéation with a memo dated 17.8.1971
'informing the applicant thaﬁ it was decidéd not to

foruard applications of departmeﬁtal candidates, since
they had a fair chanée of absorption as Skippers in the.
department on the basis of b?? seniority. The.Government
of India had issiued instructions to the Sup‘erintéhdziﬁ”g
Engineer, [Deep Sea Fishing Station, Bombay, the Director,
InddeNormegiah Project, Ernakulam and the Director; |
Central Iﬁstitute of Fisheries‘Bperatives, Ernakulam

with a copy to the General Secretary, Central Government

Fishing Seamen's Assosication, Panayappally, Cochin
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wherein it was speci?ica;ly stated that highér posts
in the cadre of Ploating staff woild be Pilled by promotion
and the,. -
of qualified candidates./ direct recruitment :uguld be
rasortéd to oﬁly when the.qualifiea staff from the cadre
are not available. The offices to whom the instructions
veren/ |
were issued @irected to take necessary action in the above
lines. So the applicant uas resting assured that he would
be regularly absorbed in the péstvof Skipper in accordance
with his senioritys But when he came to know in April
1972 that persons were appointed by bﬁg direct recruit@ent,
he made a represenfatian.Thmédiately thereafter on
15.5.1%72@ Aé was promoted as a S%ipper on an ad hoc
basis. Pursuant toc that order, the applicant had been
uorking as a Skipper till Décember 1985.v Though the UPSC
had called for appliéations for recruitment as Skipper
in the cﬁrcumstances explained above, tﬁe‘applicant did
not sﬁbmit any application. Uhen the sgniority lis£ of
the %@@@Qﬁﬁﬁ,Floating Staff as on 1;2.1974 Qas published,
the applicant was infofmed by the second respondent on
30.4.1976 by Annexure-H letter that the question of requla-
risatiuﬁ of promotion of Skippers %ncluding'that af the
applicant was being considered in the light DF the revised
ﬁgcruitmént gyles. As per the @ecruitment %?les as
W

amended by =.. order dated 27.5.1976, the post of Skippers

has to be filled by promotion from fMate Gr.II with 5 years
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regularrservice in the grade and Bosuns(certified) with
8 yéars service in the grade considered together failing
which by direct recruiﬁment. On this basis the applicantv
was qualified to be regularised in the post of Skipper
with effect from 17.5.1976. As he uas not regularised,
he filed 0.P. No.1773/79 befors. the Hon'ble High Court
of Karnataka .but dhring tﬁe pendency of the GP, the second
-respgndent isgued Annexure-1 order dated 13.2.1984 promo-
ting'the applipanf fégularly aé Skipper with effect from
28.12.1983. Since the applicant had already been proﬁoted
: wasé _ |

and what remaine@@nly a question af seniority, he withdrew
the G.P., with the permission of the Court. He also made
a representétion for giving him earlier date of promotion
' as Skippere But in the seniority list as on 1.1.1984 it

| ) -as'Skipperau//
was found that he was placed as rank N0323z@ith effect
Prém 28.12.5985. The applicant made arepresentation
against the seniority lisf. As there Qas‘na response,
he made further repreéentatians also. t was at this
juncture that Annexure-L order dated 31.12.1985 of the
second responqént reverting tﬁe applicant from the post"_
of skippar to the post of Mate Grade-I was issued. hgainst
this erder, the applicant made a repreéantation oh
6.1.1986. Finding no response, he sent a reminder on

22.1.1986 which was folloved by further representations

dated 12.2.1986, 26.3.1986, 5.5.1986 and 29.9.1986.
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. Findidg that there is absq}utely 50 ;ESQGhse Porlall
‘these representatians, the'appliéant\has Piled this
appllcatlon for the relief of havxng hls date. oF regUlar
An23.12.783 and. ‘rank- Now23e”"
promotlon as Skipper shoun as/. ‘as on 1.1, 1984(Annexure—3)
declaned as incﬁrrect and.also for setting aside the
Annexure-L order to the extent it has reverted him Pfom
the post of‘Skipper. It Has been avarréd in_the appiica;
.tion that the aétion of the réspbﬁdeﬁtslin-réveriing hia
 from the post of Skipper uhich he uas holding from
'21.6.19?2 onQards‘uhilé ; ; ailéuingbqthersuha.joihadl;
later to continue is arbiﬁﬁary and discriminatory and.
Oiolative of his Pundameﬁtal-rights Qnderiériicle 14. and
16 of the Constitution of India._?‘
3. "RBSDQndedté 3 to ?ﬁhgfaggiﬁié.éﬁfected in case-
the applicant's claim for p;bmotion te the post of'ékiﬁpér
éa the date claimed'bylhim is‘allaQed-hés.been‘subssquently
impleaded. Though notices wvere served on them, they
remainedlabsent. Resppndénfs 1&2'hava filed a reply
statement. ‘Thé material cbntenéibnsvgf ;;aised as followus:
The application éqﬁmitted by the.épplicant to be %oruarded
to the U.P.S.C.'ums returned by the departmant stafing
ﬁhat departméntal céndidatgs who have chances oFIabsorptionv
as SkipﬁérsAuhaiuere\gither;uorking'aé'Skipper or having
fair chances of'absorpfion'és Skipper by virﬁus-of fhéir"
seniority need ﬁdt bé‘madg té contest Qi£h<direct -
recruit@%ﬁ.. Thig'ﬁas donp-thiﬁking that such persans

could be absorbed on thg’basis of recommendations of the
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D.p.C. éut according'to the then prevailing gecruitment
Qules, the post of Skipper was'.to be filled up by promotion
Prom Mate Grade II with 5 years regular service in that
grade and Bosunm with 8 years service in that grade. As

the applicant did not Pulfil these conditions he could. Wet

be promoted on a regular basis. In the meanuhile, the

first candidateg sq}ected'by the U.P.5.C, was appointed
“
on a regular basis as Skiﬁper as on 17.4.1972. The
applicant uag promoted as a Skippef on ad ﬁoc basis on
21.6.1972. The DPC which met an 2842.1983 recommended
the‘applicgnt'é promotion to the post of Skipper on a
regular basis with éffect from £hét date. Taking his
date aof promotidnlas Skipper asron'28.12.1983 in the

seniority list of Floating-staff as on 1.1.1984, the

aﬁplibant was 23rd in rank and was the juniormost. ODue

‘to decommissioning of some vessels, the paosts attached

tao vessels had to be abolished. As a consequence the
applicant who was the juniormost Skipper had to be.

: ' : was :u\/
reverted as Mate Grade-II. Since the applicantzbrumoted
oniy on ad hoc basis in 1972, there was nothing preventing
him from applying for the post of Skipper %b. the U.P.S.C.

when vacancies arose in the year 1973. His failure to

apply cannot in any way be related to the reasons given

in 1971 for not forwarding his application. Even though

‘the applicant had been warking on an ad hoc basis as

Skipper from 21.6.1972 as he did not staisfy the condi-

tions Por promotion, his promotion could not be regularised.
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The reéularisation'o? the promotion of the applicant
happened to be delayed till 28.12,1983‘because for adminis-
trative reasons, the D.P;C. could aééﬁonly in the year 1583,
Therefore his promotion can be regularised only with effect
from that date. The claim for an earliér datg has abso-
lutelyvﬁo basis. As the applicant has been reverted only

for want of vacancy, he is not entitled to any relief

and therefore the application has to be dismissed.

4, , The applicant has‘?ileq a rejoinder., It has been
contended that the administratiQe delay in constituting the
0.p.C. should.ncf be a ground to‘refuse the applicant his
.due seniority.andvthat since the applicant became fully
qualified in 1976 to be appointed as Skipper on a fegular
basis, he ;hould have been regularly appointed to the first
vacancy which arose after 31.3.1976 add the promotees
thereafter should have been givén place only belou him
because as per the recbnitment rules, the mode of filling
“up £he vacancies 1is b§ promotion ahd failing uhipﬁ anly %y ,
direct recruithent. Thg respondents 3&2 have filed an
addifiénal rehly statement reiterating the contentions
raised in the first reply statement and-controveréing

the averments made in the rejoinder.

5. We have heard the arguments of the learned counsel
on either side and have also gone through'the records very

carefully. It is an admitted fact that the applicant has
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been officiating as a Skippeg from May 1972 till Oecember
1985. It is also an admitted fact that in the yoar 1971
whén he was fully gualified for direct recruitment as a
Skipper, the appliﬁant submitted an application in response
to the advertisement issﬁed by the U.P.5.C. through pfuper
channel and that this application was returned to him by
the respondents on the ground that he had fairly good
chancevmf'being absorbed as a Skipper as a qgﬁartmental

, Par““j/ | ' ' '
candidate and that/that reason it was not necessary to
forward his application. Theraafter the applicant was
not promoted as Skipper. The reasonvétatéd by the
department is that to do so, »required émendmenﬁ of
the Recruitment Qg;es which took some time. Had the |
application of the applicant to the UPSC for direct recruit-
ment been Foruarded in 1971, the applicant would have had
chance of being considered for direct recruitment as a
Skipper since he had the requisite-qualiﬁiéation. He
lost his chance because the depaftment did nat Poruérd
his application. Qhen the applicant protested against
the appointment of a candidate through URSC, on 1.5.1972
he was promoted as a Skipper on an ad hoc basis by
Annexure-G order dated 15.5.i972.v Thersafter no step
was taken By the department to fegularise his promotion.
Even according fo the unamended R@cruitment f@les, the
applicant became eligiblevfor ﬁromotion as a Skipper in

the year 1976 because by then he had served as a Bosun

OOQQOO
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fcr B_years.and he also _had a Skippersicertificate;
'fhspite‘of'thé:fact,§héf.the'a§plicgnt had been offi—‘
ciating as a Skipper from 1972 ﬁﬁuérds,.theidepartment-;e
‘took ‘no actian to cdﬁveﬁe D.P.C. orgto»proﬁota thé
i appliﬁant reguiaply. 'Thé.mode oF'reeruitment fo the
ﬁost éé Skipper ia termé df,&écruitmént @uieé ;s py
promotion from:Mate éradeéII with 5 years'regular
‘service in'tﬁe grade énd.EﬁsUh uithls yeaf;,sé:vice
in thé grade being Considéred tbgether PailingAuhiéh
Abf direct recruitmgﬁf. So. uhen vacancies arose after
1876, the respoﬁdents,shouldlhave restored to direct
recruitment only if noisuifable hand wés'avaiiable to
be promofed. But'the'sediority-lispvpfoduceg!in‘fhis
case shou that the departmantfhﬁg‘Failed.to éromoté
éligible candidates and haﬁ-resorted_to'direcﬁ_recruit- '
ment thch is against the instructions issued by the
Government of India in the order dated 15.6.1971(Anne- E
xure-E). The re;sdns‘staﬁad fof nét'régUia:iéing #He
applicant till 28.12.1983 is that the'DpC‘couid be
CGNVEned‘onljvbn~that date and not tﬁat.he was not
eligible_earlier. That is_not'; jUstiPiaéle‘reasan
for not regularising afpersonuho‘uas duaiified‘in 1976
.to be regulaily appointédAasva Skipper and who has been

of?1c1atum;as a Sklpper from the year 1972 onwards.

The recruitment after 1976 uithout taking stepéito

promote the appllcant is. v1olat1ve oP the @gcrULtmeﬁt

¢
~

ﬁyles. There?ore the claim oP the appllcant that he should be

~ ‘ 3 'to 5 has to be?V '
placed at least above respcndentSvL upheld. All these

. B ..s10/-
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3 persons wezs started their career as Bosun only much

[V .
later than the applicant. Their officiation as a Skipper

started onwV/ ' .
&g alsnh /later dates The reason for giving them higher

&

‘rank is that they uwere recruited directly uwhile serving

as Bosun., The applicant also could have been recruited
directly had his application been foruarded in time.
Since his application was .not foruwarded it is too much
‘him, |
to blame/that he did not submit spplication during the
succeeding years to the UPSC when vacancies arose. Ffor
these reasons we have to upheld the case of the applicant
v

that he has to be considered senior to respondent 3 to 5.
Je are of the visw that the applicant should be given

the s/

seniority abave the third respondent and assigned/ date

of regilar promotion as ©n' 12.711.1879 aibthe third respon-
. . ,

dent. Therefore since the applicant is not the guniormost

Skipper his reversion under Anmexure-L order has to be

set aside. '

6.  For the reasons mentioned in the foregoing
paragraﬁh we find that the applicant is entitled to be
placed abovérthe respondents 3 to 5 in the seniority list
of Skippers and therefore we declare»that the date of ﬁhe
reqgular appointment of the applicant as Skippe; shown as

28.12.1983 i%erraneoug, that he should be deemed to have

eellans
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been regularly promaoted as a Skipper on 12.11.13979 and

that his place iﬁ the seniority list is above the third
respondent herein. We therefore hold that thé reversion

of the épplicant from the postcof Skipper on the ground

-that he is tﬁe juniormost among the Skipﬁers is unsustainable

T ' ' |

and’uﬁreﬁgretlget aside the reversion. Ue direct the respon-
dents to repost the applicanﬁ as Skipper with all consequen-

| tial benefits. The action on the above lines should be

completed within two months from today.

7 There will be no order as to costs.
RV | S
(A.V.HARIDASAN) (5.P .MUKERJI)
JUDICIAL MENBER“}, ' "VICE CHAIRMAN
5-1-=1890
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