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DRIGINAh APPLICATION ND 54/89 &
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Abplicant in DA/é4/89
" Applicant in DA 105/89
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1« Union of India rep. by

Secretary to Government ./
of India, Ministry of o L
Home Affairs(ALN), o . f%z //

2. The Administrator, . AN . i
Union Territory of o L/ : o
Lakshadueep, Kavaratti, = Respondents in UA\\«m__

54/89 and 105/89

a
Vi -

M/s KK Usha & X - ‘ ’,‘\

ND Premachandran ' - Counsel for applicaﬁts -
Mr.PUM Nambiar,SCGSC - Counsel for respondents E , o
| | BN Foog: !
- (Mr.A.V.,Haridasan, Juditial-Mmeer) R - I

Since the facts, circumStanceé and'queStionégf
lau involved in both thzse epplications are similar, /

these applications are being disposed of by this éommon

vorder. The prayers in both these_applipétiuns,aré‘that,

the second resporident be directed to absorb the aépligants

\,
N

~in the paests of Dance Teéchef(Ciassical)jnou re-designated

as Dance-cum-Nusic_Téache:(Folk, as_per provisions‘infthe

Recruitment Rules in force when the vacancies arose. |

\

- . s i

.o o.oi‘/‘




fﬁhé’facts

,1statéd'aé ééllows;

2. The applicant in the DA 54/89 who had passed the

Diploma in Bharathanatyam and Mohiniyattam with Ist Class
C e e - . /
from Kerala Kalamandalam was appointed as a temporary

part-time Dénce-Teapher'on_a monthly honorarium of Rs.200/-
in.Government Higher Secondary School, Kavaratti. As by :the
'~ proceedings dated 22.11.1976 of the Collector cum Develop=

ment Commissioner, U.,T. of Lakshadueep, in 1977fuhen ‘the
-

ngher Sacondary School was abollshed the post/;n Adhich

VA

"she was uorklng'uas transferred to Government Hfgh School

Kavarattl u.e.f.\1.5.1977. Ever since then shagnas been
teaching the students belonglng to the islands as well as
/ //;\:

halllng from the main 1and the dancasof dlfferent varletles.

.

As she had baen'continuing as‘a‘part-time Dancé Teacher on

~
i~

. a temporary basxs for a long tlme, sha’ made reFresentatlon
| ' ~ her ’
before the authorltles for[app01ntment as full—t;me Dance
'__Teacher.' She uas(giveh Annexure-D reply dated#?8.9,1983,
. stating that.hef’request would be considered dhehevar a

| S . o |
full-time post was created. In appreciation ¢f her talents.

as an Artist and Teacher she was nominated for a period of

three YEafs_from 1.11.1983 as a member of the’genarai Council

of Lakshadueep Sahithya Kaia Academy. She uas:also deputed

to participéteﬁ in the fndié InfernationallTrada éair, 1983
. . . |

EE : i

for:perfurming_dultural‘programme in connection-uith the

i
i

celebration of Lakshadueep Day., In 1985 also she was depu-

ted to pérticipate in the cultural programme in connection




well versed in folk dancesincluding the folk dancéédP

‘teacher,'the honorarium was enhanced toVRé.ZDD/-'Eér

=3-
with Lakshadueep Qéy organisé&}in t@e'lndia International -

Trade Fair. The stUdents trained by hér'peffonmed all

types of dances including folk dances of-Lakshadueep;

The'honorarium'payéble was raiéed to Rs.?SG/— pef month

- wee.f. 1.10.1986 by Annexure-I proceedings.dated 31.12.1986.

3. ‘The applicant in UA'105/89 who had passed the

S,S.L.C.Examinatioﬁ and a course in Bharathanatyam from

the Institution known as Gandhi.Seva Sadan at Perur, which

is recognised by the Government of Kerala and had also

undergone training inf01assical dance for a period af

/
/

three years under Kalamandalam Achutha Yarrier and Wwas
: . L : . o

4

Lakshadueep, was appointed as part-time Oahcercum-ﬁbsic

teacher on a monthly honorarium of Rs.100/- in thgiﬁovt.
Hgh School, Kalpeni. B8y procéedings.déted 2.3.19725

while she was continuing as part-time Dance-6um-music-~

month by proceedings dated 16.6.1976 and it was fPurther

enhanced to Rs.750/- by proceedings dated 31.12.1986.

For the last 10 years she has been working asfpagtrtime

5

dance teacher. She has been making representationgfor

‘regularising her service. To one such rapresentation,

Vsﬁe was given a reply dated 5.10.1976(3nnexure=D), that

the Ministry had been addressed Por creation of a post

of full-time Dance Teacher, and thét her name would be

-considered as per rules on greation of a post.

4



4.  While these tuo applicants vere working as part- ,.

time Dance Teachers,‘as per the proceedings of.the_secqnd
respondent da§ed 1.8.1985, Pive posts of Dance Teachers
"~ (Classical) on a pay scalerof Fs.42$—15;5605ﬁéaib-640
ieere eeeated, 'On 3.9,1987 the second respondent ieeued

* the RecrU1tment Rules for the post of Dance Teacher(Cla—
SSlCal) in the Education department of the U.T. of Laksha-
dueep. The scale of pay uae revised to Rs.1400740-1800-
58-50-2300} rh; educational qualification ereepribed for
direct recruitment was 5.5,L.C or equ1valent u1th e

certlflcate 1ssued from an institution recognlseg/by

/

Central/State Government conductlng courses in %}asé&cal

dance like Bharathanatyam, Mohlnlyatam, etc.,,experlence

T \ OV
.

in teaching Classical dances being shoun as de31rable
qualifications. Houever, these quallflcatlons u%re not

\\.‘

made applicable for appointment otheruise than,ﬂi?ect‘

- recruitment., The method of recru1tment was shouﬁ\as by =8

b~
. ) .'{/, (
absorption/recruitment from candidates already serving i

i

W

w;
By

under the Administration on part—time'basie uiﬁqtat least

4 years service,.Failing which by direct fecrugement.

In vieuw of the ebove.Rec:eitmeet-Rulee, fhe aqplicants

in both these applications uere'fully qualifiee to be
:febsorbed as fullatime Dance_Teachers. But suﬁeeduently

the sseond respondent issued a‘Corrigeneum dated 24.22.{988
modifying the designatioq end mode of recruitmentgof the
posts created under notification qated 1.8.1389. %By the
corrigehdum tﬁe designation of the.posts of‘Dance\Jeacher

(Classical) was changed.to Dance-cum-fMusic Teacher(Folk)

‘0.5!"



8 © and the scale of pay uas réaQQed to Rs.950-20-1150-sa-'
25—1400._ The mode of reéru1taent prd§1ded in. tha 1987 »
Recruit&ant RQIBS'laYing.down}thattéxist;ng:partetime
Dancé Teachéi uill'firstfbafCSﬁéidéféévfdfiébéquﬁidn;.
‘was done auéy with, uhén‘the'apélibahté came<to,gﬁou

' that the fivs’poéfs.df}baﬁee;¢q5fmu§id Téééher_d;re being

- fPilled dn‘a régulér basis, thay'made.reprESEntations

'/; ' ~ requesting the.guthﬁrit;es to abéd:b theﬁ in the posté

as per the provisions contained in the Recruit&ent Rﬁles

which were prevalent at the time when the vacancies uere

AY;/:‘/ created. As thé répresentati0ns made by the applicants 
7%7,// did not evince any response, when the:éppiicanfs came
A ' :
;Qii““ to know that the refpohdents wvere taking steps.to-fil1 up
/5 " the posts resorting to diréct'recru?tmeﬁt uithout cdpsié
’%f:' déring their claims, the applicants have filed this appli-
o ~cation p;aying'that the respoﬂdents.may be:dirgéted to
*}}i ‘absorb‘thé applicénts in the.pdstsfof bénqe Teéchers
';ji created by:the'prqceedinés détéd»j:8.1985}in tepmg of the
'NEQT - Recruitment Rules dated 3rd»spptembér, 1987..

5. In the reply»statemént;‘thé ﬁespondents héye admitted
B ’ that five posts’b? reguiér Dance‘Téécher(Ciéésicél) with a
pay scale of Rs.425-640 were created in 1985, and that
RacrULtment Rulas for fllllng up>of those posfs uere issued
f ‘ in 1987. But it is contended tﬁafjﬁn apcéqnf_of the démand'
from the ﬁublic for giyipgieﬁﬁqbfégémEhﬁvtd‘iearning the

folk dance, the'Administratiue_AdVisorwaOUncil resolved

_that folk dance should bé'ihtrodpbéd§és‘a subject in

e p———— w0 ‘
K .
. .o

i dr e,
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- Teacher(Classical) crested in 1985 which uere not filled

‘ : should be converted into the posts of Dance-cum-Music

‘Tgacher(FoLk) on a hay*ééale of Rs.950-14dq. It was also
' - —_— P

resolved that the re-designated posts are to be filled

ié&cofding to the Récfuitment Rules already ih existance

for ﬁhe'posté of Daﬁbe—cum-ﬂusic Teacher(FpIk). The

/
{

résbohdents-thére?dre cohtéhd'thaf the app}ieants are
. ﬁot entitled to be;éonsidéred for appointmgntvto these

feaesignafed postS/éﬁd théreforé,has the vacénpies of

Dance Teadhar(Clas;icgi)‘are not in existamce now, the

agplicahts are.nob;eqﬁitled to be appointed’ to these posts

';aa claimed by themz/< f

‘ . %f VA '
6. We have heard the arguments on either side and have

_ayéo carefully;per6§§awfhe documents produced. -

1
a7
/ "’l[’

7. It is an aﬁmﬁkﬁedffact that fPor more than a decade
/'f‘-. - i

<

the applicants - in ﬁé

time Dance Teachers;§\1t is also further admitted and is
| J T A -
o ’ . “./ oo . .

borne out from the "documents Annexure-D in 0A 54/89 and

T

~

AnneXure—D'in OA_1ﬁ§/89, that the applicants would be

e

considered for apbgintment to the post of fpli-tima Dance

~R

Taécﬁer when Vacan?ies are created, It is further admitted

L

that Pive posts ongahce‘Teachers(ClassicalD_on a full-time

basis were createds This is evident from Aﬁnexufe-J,‘theA
proceedings of Administrator, U.T. of Lakshadueep dated

1.8.1985. The fact that the Recruitment Rules for filling

. SR : | o . o _
nv/// up these five posts'of}Dance Teacher(Classical) ware issued
on 3rd Sept,-1987 is also admitted and is evident from

Annbxure—K in OA;54/89; _From the Recruitment Ruleé dated

-

——

L fhim—.

\

-

et

th ;heseicases had been working as part-




3rd éept. 1§87,~i£.is eVi&en; tﬁét thé metﬁod 6% recruitment:
was at the first ihsténcn byfabéorption of ﬁaqdidates serving
ohvpart-time basis and byadi:éct recruitment 6nly on failure
df the éame._ Coluhn 12 in;tthRecrﬁifment Rules relates to
‘meth;d»of fecruitmenf reads as_follous;

“By abSUrptlon/recru1tment from candldates
already serv1ng under the ﬁdmlnlstratlon on
part tlme»basls with a@ least 4 yéars ser-
vice as above failing which by Direct
Recruitment Failingvboﬁh by Transfer on
deputatisn Prom similar grades from Central
/State services," ;o

'Thoughf*he posts were created in 1985 and the Recruitment

Rules wers issued in September, 1987 the respondents did

.not take st;ps to Pill these égé?éz -A reéding'of the

Recruiﬁment.Rules(Annexufe-K);iyéEA 54/89 esﬁécigliy Col.

12 to the schedule:. thereof ;;jidwmake,it clear that the

posts of Dance TeéCherﬂClassié%g}%uere meant to be Pilled
' 7 - :

up by absorbing persons alreadizserving‘uhder the Admi-

nistration on a part-time baSlS\and only on fallure thereof 'L%

~—

. 7
by Dlrect Recru1tment or en députatlon. It appeqrs that R

P

5 ~3Ia

the rgpresentations made by t@e applicants in these tuwo cases
" hade weighed with the author%ﬁiés in ﬁroviding in the Recruit-
ment:Rules that the'primary’géy of filling up of the vacancieé
_ i N
would be by absorbing those %orking on a partQtime basis.
Thzre is nolcontentiﬁn For't;e.fespondénts thatﬂéither of
‘the abplic;htssin thesa'tuo Caseé is nﬁt eligible to be
app01nted to the posts created 16 the year -1285, as per the
Recru1tment Rules of 3rd Sept 1987 It is a uell established
principleﬁ recagniséd by the Cou;ts thattﬁeuvacanqies should
be fﬂlea'in ac¢ordance‘uith the Recruitment Rules prévalent

- i o
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,_..8_1 - ' ' | : i?

were.created in 1985, . the Recruitment Rules for filling up P

of these vacancies, even according to the contention of the

respondents were framed in 1987. So these vacancies should

have been filled by the respondents‘adopting the Recruitmenﬁb

Rules issued for Pilling up of these vacancies. The respon—

;

dénts housver issued a Corrigendum on 24.11.1988 modifying

tha Administratorq’proceedings dated 1.8.1985. A copy of

this Cdrrigendum is at. Annexure-M in OA 54/89, It runs as

follous:

"In partial modification of Administrator's
_ﬁroceedings referred to above, five posts
of Dance Teacher(Classical) created as per .
- proceedings cited on a pay scale of Rs.425-

15-560-EB=20-640 is converted and redesig-
nated as Dance cum Music Teacher(Folk) on

"a pay scale of Rs.950-20~1150~EB-25-1400
with immediate effect.” |

“0On the basis of this corrigendum, the respondents contend

that the vacancies of Dance Taacher(ClasSical) created on

1.8.1985 are no more in existance, and that thesé vacancies

‘are to be filled by the'ﬁecruitment Rules for the Dance-

cum-Music Teacher(Folk). We are not in a position to

accepf this contenﬁion of the respondents. As mentioned
earlier,-it is-eﬁident from the Récruitment Rules dated.
3.9.1987, that the Administration had intended to absorb

the eligible persons serving as part-time Dance Teacher

(Classical) as full-time Dance Teacher(Classical). This

benefit dus to the eligible persons on account of their

long service cannot be taken away by keeping the vacancies
unfilled for a long time and iésuing a corrigendum converting

the posts to anaother category of posts, This action is

.- -ﬁ] -




" highly arbitrary and unsustainable. T

. o S ‘ EETE T ,
deprecated by various High Courts and Supreme.Court in

in terms o# the Reoru1tment Rules lSSUEd on’ 3rd September,

-direction to be issued to the respoodenﬁegﬁoﬂéooslde:;the;i*ﬁﬁ'5

to those tuwo posts of Dance Teacher(Cleeeicel§lemeeted,by

the notification dated 1.8.1985 ih‘accord:éa"‘n.cgﬁ,a_mittj‘;!?h."e"v;

temporary employees on:a temporary basis; ndefin;tely aod

'termxnatlng their services at ‘the sueet-uill ‘and - pleasure
of the employer is. an ‘outmoded prectlce uhlch 1s agelnst

lthe splrzt of the dzrectlve prxnczples of state pollcy

\

‘enshrined in our Constitution. ' This' praétice has been

a catena of decisions. Even in the case of Casual Labour-

efe, the Supreme Court has in several decisionsl(1987-2-

»

AIR-2342'SCC Supl, '87-Page 658) directed the departments

concerned tokevolve schemes for regulerieation,of their
servicee.- mye action of the respondents in converting
the poste u@#thare really created for reéularising the:

eervices oﬁ;gme'persons like the applioants,to posts to

——

. /, . . 1

uhlch the appllcants could not be appolnted is agalnst

/\\

the pr1nc1pl 'S laid doun by the Supreme Court in the above

_‘\.

said decisions and also against the netional policy con-
. . ‘7\ ' . ) . - “ .
tained in several Government instructions. Therefore, uwe
L ‘ ®

are of the yieo that the respondents are mot entitled to - f h

_,,_e_A,
By Rt
By ¥

deny the'applicants in these cases the,beoefit of,absorption/

appolntmenﬁ to the post of ?ull-tlme Dance Teachers(813551cal). i

1887. 1In terms of the Interim Orders made{by3US-1n_these‘
cases,'tuo,posts have been kept unfilled;L'Therefore;'ue‘ TN

are convinced that the interest of jusﬁiqeieémépgéiée

1 o S

l F T BT
applicants in these two cases for absorptipn/appolmﬁmeot

v
1

o




-10- _
Recruitment Rules (Annexure-K) in.UA‘54/89;V,1fi;;f;-
8. .. In the‘consbectus of the facts.and'cirbdhstanges;fa

. ue allou applications OA 54/89 and OA 105/89. :ThaheeCond

.reSpondent ls directed to con31der the appllcants 1n

/
!

these tuo cases foreabsorption/apeointment‘to'the~¢ests.
of DancefTeaphep(Ciessical) created by the pfeceediﬁée
’ef'the a&%inistratg:, UiT. of Lakshadueap dated 1.8.1985
in acco:éance with the Recruitment Rules dated éré Sept.,
1987 (Ahne%hre—K) in OA 54/89 as if the Corfigendum-issued

by the le;ctor of Educatlon, U.,T. of Lakshadueep F No.

~

..18/54/87 %gn. dated 24.11.1988 d1d not take effect in so.

/4 K
far as tge;posts are concerneﬁ. If the applicants are

found ellgable and are selected as per the Recruitment

_—
//Vr\w
./

Rules afoggseld; they should be appointed to those posts.

.The action .in the above lines should be.completed-uithin

a periudi&? two mgnths from the date of communication of

.
"Z‘Qo'.l .

| /gﬁ/u g0

(A.V. HARIDQSAN) ' (S P.MUKER3JI)

JUDILIAU MEMBER ' . VICE CHAIRMAN.

20.4.1990
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