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• 	PRESENT 

HON'BLE MR.S.P.MUKERJI 	- 	VICE CHAIRMAN 	- 

AND 

HON'BLE IIR.A.U.HARIDASAN 	- 	JUDICIAL MEMBER 

ORIGINAh. APPLICATION NO.54/89 & 
ORIGINAL APPLICATION Na..1o5189 

tV.P.Bhagiaswàri 	 - 	Applicant in pA,..54/B9 

2.N.C.Soudamini 	 - 	Applicant in OA 105/89 

Versus 

Union of India rep. by 
Secretary to Government 	 / 
of India, Ministry of 	 ( ,• / 
Home Affajrg(ALN), 	 1/ 

The Administrator, 	 7• I '  

Union Territory of 	 / 

	

Lakshadweep, Kavaratti. - 	Respondents in 
OA'11117-.. 

54/89 and 105/89 

M/s KK Usha & 
ND Premachandran 	 - 	Counsel for .applithts 

Mr.PVM Nambiar,SCGSC 	- 	Coursel for respondents 

ORDER 	. 

(Mr.A.V.Haridasan, Judicial Member) 

Since the facts, circumstances and question..of 

law involved in both these epplications are similar, 

these.applications are being disposed of by this ommon 

order. The prayers in both these applications are that, 

the second respondent be directed to absorb the applicants 

in the pGsts of Dance Teacher(Classical) now re—designated 

as Dance—cum—Music. Techer(Folk, as. per provisions in: the 

Recruitment Rules in force when the vacancies arose. 
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2. 	The applicant in the OA 54/89 who had passBd the 

Diploma in 6hrathanatyam and Mohiniyattam iiith let Class 

from Kerala Kalamandalam was appointed as a temporary 

part—time Dance Teacher on a monthly honorarium of Rs.200/-

in Government Higher Secondary School, Kavaratti. As by the 

proceedings dated 22.11.1976 of the Collector cum Develop-

ment Commissioner, U.T. of Lakshadweep, in 1977 when the 
.1' 

Higher Secondary.School uas"abolished, the post/in,which 

she was working,uas transferred to Government Hjgh School, 

Kavarattj u.s..?., 1.5.1.977. Ever since then she 'has been 

teaching the students belonging to the islands As well as 

hailing from the main land, the dancof dif?eiet varieties. 

As she had been continuing as a part—time Dance Teacher on 

a temporary basis for a long time, she' made reësentation 

• 	 her 
before the authoritiesl'orLappojntment as ?ull.:meDancë 

Teacher. Shewas given Annexure—D reply dated'28.9.1983, 

stating that her request would be considered Uhenever a 

full—time post was created. . In appreciation af her talents.. 

as an.*rtist and .  Teacher she was nominated for a period of 

three years from 1.11.1983 as a member, of the Cenera.l Council. 

of Lakshadweep Sahithya Kala Academy. She was also deputed 

to participate: in the India International Trade Fair, 1983 ' 

forperforming cultural programme in connectionwth the 

celebration of Lakshadweep Day. In 1985 also she was depu-

ted to participate in the cultural ,programme in connection 
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with Lakshadweep Day organise in tIne India International 

Trade Fair. The students trained by her peformed all 

types of dances including f'olk dances of Lakahadweep. 

The honorarjum payable was raised to Rs.750/- per month 

w.e.f. 1.10,1985 byAnnexureI proceedlnqs..dated 31.12.1986. 

3. 	The applicant in DA 105/89 who had .passthd the 

S.S.L,C,Examjnatjon and a course in Bharathànatyam from 

the Institution known as Gan.dhj.Seva Sadan atHPerur, which 

is recognised by the Government of Kerala and had also 

undergone training in Classical dance for a period Of 

/ 

three years under Kalamandalam Achutha Warner and :jas 

well versed in folk dancesincluding the folk dancof 

takshadweep, was appointed as part-time Oance,-cum-isic 

teacher on a monthly honorarium of Rs.100/- in thqpvt. 

1-figh School, Kalpeni. By proceedings.dated 2.3.1972 Ir 

while she was continuing, as part-time Dance-cum-Mcjsic 

teacher, the honorarium was enhanced to Rs.200/- ter 

month by proceedings dated 16.6.1976 and it was further 

enhanced to Rs.750/- by. proceodiriQs dated 31.12.1985. 

For the last 1J years she has been working as. par,t-time 

dance teacher. She has been making representation?or 

regulanisino her service. To one such representation, 

she was given a reply dated 5.10.1976(Annexure-0), that 

the Ministry had been addressed for creation of apost 

of full-time Dance Teacher, and that her name would be 

considered as per rules on creation of a post. 



40 	While these two applicants were working as part.- 

time Dance Teachers, as per the proceedings of the second 

respondent dated 1.8.1985 9  'five posts of Dance Teachers 

(Classical) ona pay scale of' R5.425_15.-560.-E820640 

were created 	On 3.9 0 1987 the second respondent jãsued 

the Recruitment Rules for the post of Dance Teacher(Cla- 

ssical) in the Education department of the U.T. of' Laksha-

dweep. The scale of pay was revised to Rs.1400-40-1800 

EB-50-23000 The educational qualification prespribed for 

direct recruitment was S.S.L.0 or equivalent, with a 

certif'icate' issued from an institution recognise '  by 

Central/State Government conducting courses in [asXicai 

dance like Bharathanatyam, Nohiniyatam, etc.;,exp'erieflCO 

in teachigg Classical dances being shown as desirable 

qualifications. Howeier, these qualifications 'r'e n o t 

made applicable for appointment othe.rwise than,direct 

recruitment. The method of recruitment was shuas by 

absorption/recruitment from candidates already serving 

under the Administration on part-time basis with at least 

4 years service, failing which by direct recruitment. 

In view of the above •Recruitment Rules, the applicants 

in both these applications were fully qualified to be 

àbsorbedas full-time Dance Teachers. But subsequently 

the second respondent issued a Corrigendum dated 24.22.1988 

modjfying the designation and mode of recruitmàntof the 

posts created under notification dated 1.8.1989. By the 

corrigendum the designatiOn of the posts of Dance Teacher 

(Classical) was changed to Oance-cum-t'1usic Teacher(Folk) 
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Recruitment Rules laying down that existing part—time 

Dance Teacher will first be considered for absorption, 

was done away with. When the applicantè came to know 

that the five posts of Dance—cum—Music Teacher were being 

filled on a regular basis, they made.reprasentatiofls 

requesting the authorities to absorb them in the posts 

as per the provisions contained in the Recruitment Rules 

which were prevalent at the time when the vacancies were 

created. As the representatioha made by the applicants 

did not evince any response, when the applicants came 

to know that the respondents were taking steps to fill up 

the posts resorting to direct recruitment without consi-

dering their claims, the applicants have, filed this appli-

cation praying that the respondents may be directed to 

absorb the applicants in the posts of Dance Teachers 

created by the proceedings dated 1.8.1985 in terms of the 

Recruitment Rules dated 3rd September, 1987. 

5. 	In the reply statement, the respondents have admitted 

that five posts of regular Dance Teacher(Classical) with a 

pay scale of Rs.425-640 were created in 1985 9  and that 

Recruitment Rules for filling up of those posts were issued 

in 1987. But it is contended that on account of the demand 

rom the public for giving encouragement to learning the 

olk dance, the Administrative .  Advisory. Council resolved 



r 	
Teacher(Classical) created in 1985 which were not ?i].led I 
should be converted into the posts of Oance—cum—Music 

Thacher(Fo14) on a pay saIe of Rs.950_1400.  it was also 

resolved that'the re—designated posts are to be filled 

according to the Recruitment Rules already in existance 

for the posts of Dance—cum—Music Teacher(Folk). The 

respondents therefore contend that the applicants are 

not entitled to beconsidëred for appointment to these 

redesignated posts/and therefore, as the vacan,cies of 

Dance Teacher(Classical) are not in existance now, the 

applicants are not entitled to be appointed'to these posts 

as claimed by them.'-", 

We have hearf the arguments on either side and have 

also carefully peruithe documents produced. 

It is an adm 1d fact that for more than a decade 

the applicants in b$th these cases had been working as part-

time Dance Teachers.It is also further admitted and is 

borne out from the documents Annexure—D in OA 54/89 'and 

AnnexureD in OA 105/89 9  that the applicants would be 

considered for appqintment to the post of full—time Dance 

Teacher when vacanpies are created. It is further admitted 

that five posts ofDance Teachers(Classical).on a full—time 

basis were created. This is evident from Annexure—J, the 

proceed,ngs of Administrator, U.T. of Lakshadweep dated 

1.8.1985. The fact .that the Recruitment Rules for filling 

/ up these five posts of \  Dance Teacher(Classical) were issued 

on 3rd Sept. 1987 is also admitted and is evident from 

Annexure....K in 3A 54/89. From the Recruitment Rules dated 

-. 



3rd Sept. 1987, it.is  evident that the method of recruitment 

was at the first instance by absorption of candidates serving 

on part-tirb basis and by direct recruitment only on failure 

of the same. Column 12 in the Recruitment Rules relates to 

method of recruitment reads as follows: 

"BY abeorption/recruitrilent from candidates 

already serving under the AdminIstration on 

part time basis with at least 4 ythars ser-. 

vice as above failing which by Direct 

• 

	

	Recruitment failing both by Transfer on 

deputatiin from similaI grades from Central 

• 	/State services." 

Though:the posts were created in 1985 and the Recruitment 

Rules were issued in September,/1987, the respondents did 

not take steps to fill these A reading of the 
/ 

Recruitment Rules(Annexure-K)"in"OA 54/89 especially Col. 
/ 

12 to the schedule, thereof' wouid make it clear that the 

posts of Dance Techer.(Classic.3 were meant to be filled 

up by absorbing persons alread:serving under the Admi- 

riistration on a part—time basis..and only on failure thereof' 

by Direct Recruitment or on d.bputation. It appears that 

the representations made by the applicants in these two cases 

hatla weighed with the authorities in providing in the Recruit-

ment Rules that the primary tpay of filling up of the vacancies 

would be by absorbing those working on a part-time basis. 

Thre is no contention for therespondents that either of 

the applicants in these two àases is not eligible to be 

appointed to the posts created in the year 1985, as per the 

Recruitment Rules of 3rd Sept.1987. it is a well establi8hed 

principle'. recognised by the Courts that the vacancies should 

be filled in accordance with the Recuitment Rules prevalent 

a 	 SE. Th;f-  te aaa 
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tjere.created in 1985, the Recruitment Rules for filling •up 

- 

	

	
of these vacancies, even according to the contention of the 

respondents were framed in 1987. So these vacancies should 

..have been filed by the respondents adopting the Recruitment 

Rules issued for filling up of these vacan'cies. The respon-

dents however issued a Corrigendum on 24.11.1988 modifying 

the Administrators proceedings dated 1.8.1985. A copy of 

this Corrigendum is at. Annexure-M in OA 54/89. It runs as 

follows: 

/ 

/ 

4 

• I j •  

/1 

"In partial modification of Administrator's 

proceedings referred to above, five posts 

of Oance.Teacher(Clássical) created as per. 

proceedings cited on a pay scale of Rs.425-

15-560-E6-20-640 is converted and redesig-

nated as Dance cum Music Teacher(Folk) on 

a pay scale of Rs.950-20-1150-EB-25-1400 

with immediate effect." 

- On the basis of this corrigendum, the respondents contend 

that the vacancies of Dance Teacher(Classical) created on 

1.8.1985 are no more in existance, and that these vacancies 

are to be filled by the Recruitment Rules for the Dance-

cum-liusic Teacher(Folk). We are not in a position to 

accept this contention of the respondents. As mentioned 

earlier, it is evident from the Recruitment Rules dated 

3.9.1987, that the i\dministration had intended to absorb 

the eligibl,e persons serving as part-time Dance \  Teacher 

(Classical) as full-time Dance Teacher(Classjcal). This 

benefit due to the eligible persons on account of their 

long service cannot be taken away by keeping the vacancies I. 
unfilled for a long time and issuing a corrigendum converting 

the posts to another category of posts. This action is 
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highly arbitrary and Unsustainable, 	tat 
a 	 - 

S 	temporary employees on a temporary basis indefinitely and 

terminatjn.4 their services at the sueet,;I.1.:and pleasure  

of the employer is an outmoded practice which is against 

the spirit of the directive principles of state policy 

• enshrined in our Cnstjtutj0. This: practice has been 

deprecated by various High Courts and SupremeCourt in 

a catena bfdecisions. Even in the case o?Casual Labour-

ers, the Sup'reme Court has in several decisions (1987-2-

AIR-2342 9CC Supi. '87-Page 558) directed.the departments 

concerned to evolve schemes for regularisation of their 

services. Tje action of the. respondents in converting 

the posts wch, are really created for reularising the 

services of the persons like the applicants, to posts to 

which the apjlicants could not be appointed 'is against 

the principl 	lai-d down by th.e Supreme Court in the above 

said decisions and also against the natlonal policy con-

tainedin s?Vral Government instructions. Thërè?ore., we 

are of the view that the respondents are not eAtitled to 

deny the appl:ica.nts in these cases the bene fit of .absorption/ 

- appointment' to the post of full-time Dance..Teachers(Classical) 

in terms o, the Recruitment Rules issued on 3rd September, 

1987. In terms of the Interim Orders made by" us.intt)ese 

cases, two posts have been kept unfilled. Thore?ore, tie, 

are coninced that the interest of justice demands a 

direction to be issued to the respondents to consider the 

applicants in ihese two cases for absorption/appointment 

to those two posts of Dance Teacher(Classical) created by 

the notification dated 1.8.1985 in accordance with the 

- 	 - 
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Recruitment Rules (nnexure—K) in. OA 54/890 	.•..._;:.. 

80 	. In the 'conspectus of the facts and circumstances', .• 

•we allow applications OA 54/89 and OA 105/89. The. second .. 

respondent is directed to consider the applicants in 

these two cases for absorption/appointmerjt to the posts 

of Dance. Teacher(C1.assical) created by the proceedings 

of the fl.drninistrator, U.T. of Lakshadweep dateçl 1.8.1985 

in accordance with the Recruitment Rules dated 3r8 Sept., 

1987 (Annexure—K) in OA 54/89 as if the Cor±igendum issued 

by the DitOr of Education, U.T. of Lakahadweep F.No. 

18/54/87.­  dn, dated 24.11.1988 did not take effect in so 

far as tIoposts are concrned. If the applicants are 

found eligible and are selected as per the Recruitment 
' S 	 •. 	 . 

Rules afcDrssaid, they should be appointed to those posts. 

The action in the above lines should be completed within 

a period two months from the date of cOmmunication of 

this 	dT are is no order as to cots. 

• 

(A.v.i-iARI0ASAN) 	• 	 (5.P.NUKER'JI) 
JUDICIAL 1IENBER 	. 	. 	VICE CHAIR1AN, 

20.4.1990 
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