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. IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
. ERNAKULAM BENCH

Q. A. No, 101

DATE OF DECISION 22.3.91

V.V-Abdul Rasheed— ' Applicant (s)

MISWWWWWAdVOCMe for the Applicant (s)

Versus

The Administrator,Union Territory - _of Respondent (s)
Lakshadweep,Kavarathi and another

Mr.N:NsSugumapatan, SCGSC— Advocate for the Respondent (s)

CORAM:

The Hon’ble Mr. S.P.Mukerji,Vicé Chairman

The an'ue Mr. ' N.Dharmadan, Judicial Member

. ;;\:5

Whether Reporters of local papers may be allowed to see the Judgement?’7m
To be referred to the Reporter ‘or not? e, ‘

Whether their Lordships wish to see the fair copy of the Judgement? WY

To be circulated to all Benches of the Tribunal?tvd

PON-

JUDGEMENT
(Hon'ble Shri S.P.Mukérji,Vice Chairman)

In .this application dated 27.1.1990. the applicant ‘who has been
working as Assistant Manager(Technical) at the Govt.Press, Kavaratﬁi ﬁnder
the Administrator 6f the Uﬁion Territory of Lakshadweep has challenged
the order dated 17th March 1989(Annexure-VII) refusing to forward his
application dated 15.2.89 for regularisation of his adhoc »appOintment to
the dovernmént of India.He has 'préyed that the respondents be directed
that he should be given promotion at least notionally from 19.6.81 for bur-
poses of counting the period for qualifying service and to regularise his
services as Aésistant Manager(Technical) from 5.12,1984 with all consequent-

ial benefits, The brief facté of the case are as follows.

2, The épplicant had entered the Government Printing Press as
and
an Operator in 1973./was promoted as an Overseer in 1976, He was promoted
i ;

as Assistant Manager(Téchnical) on an adhoc basis on 5.12.84 and regularised
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o2,
with effect from 12.11.87.He holds a Diploma in Printing Technology and
was working as Computor under the Government of Kerals and was sent
by the Government of India to Germany for training.He was the sole Indian
representative in the 4th Inter Regional Training Course and was awarded
'Good Seryice entry'\during 1977,1978,1980 and 1985. According to him

in 1981 -sanction for creatinn of the post of Assistant Manager(Tech,) was

given vide Annexure-LLAccording to him he was the only competent and

qualified. candidate to hold the post and when he represented for promotion l

to the post a proposal was sent on 8.7.1981.According_to him his represent-

~ation was unheeded due to the non-approval of the Recruitment Rules.

His contention is that he should have been promoted at least on an adhoc
basis pending finalisation of the Recruitment Rules as‘ was done in filling
up the post of Supply and Transport dffiCer pending finalisation of the
Recruitment Rules, His allegation is thdt the finalisation of the Recruitment

purposely
Rules was delayed /by the then Office Superintendent and the post of Assist-

ant Manager(Techmcal)' was proposed to be redesignated as Assistant Manager

(Admn,) so as to make the Office Superintendent with six years of service

' @ eligible. This proposal was dropped later but in_the meantime the draft

Recruitment Rules which were sent in 1981 could not be finalised. Subse-
quently he was promoted as Assistant Managef(Technical) on an adhoc basis
vide the order dated 5.12.84(Annexure-Ill) which .order, according to him,
could have as well been. issued in 1981 itself.The Recruitment Rules were
finalised only in 1986 ,and the applicant fulfilled all fhe qualifications
prescrileed therein.He was interviewed by the U.P.S.C and }‘promoted as
Assistant Manaeger(Technical) on a regular basis with effect from 12,11,1987,
Even fhough »he was actually holding the post from 5.12.84 his services
were regularised only from 12.11.87. He represented on 30.5.1988(Annexure-
Vi) and another representation on 15.2, 1989(Annexure—VIl) In response to
the latter representation he was informed by the impugned order dated
17th March, 1989(Annexure-VlII)‘ that '_since the Ministry had already turned
down his request ‘there was no need to forward the representation again
to them.The applicant's plea is that his previous repre‘sentation had never
been considered by the Ministry as he was never informed about the reject-

jon of his representation.Though he had received a communication dated



l4.9.8§(Annexure-X‘) from the Secretary to the Administrator indicating

that - "promotions will have only prospective effect' even in case where
. that .

the vacancy relate to an earlier year" and his request cannot be acceded
% in that communication a- Y Lh a

to, since /there was no reference to his representation at Annexure-VI dated
» i a/ .

30.5.88’? it cannot be said that his representation was properly considered
earlier 1 by the Ministry, The applicant has indicated that it is now well
settled ' that adhoc service followed by fegularisation would count for seni-
ority. He has also claimed notional pfomotion with effect from the date

Lo '
of creétlon of the post by referring to the practice followed in cases of

the po#ts of Supply and Transport Officer and Secretary to the Admini-

strator.@ His apprehension is that for promotion to the next highér post

of Manéger, the Recruitment-Rules would provide for a qualifying service
P _

of 8 ye'fars‘andv unless his adhoc service and notional promotion as Assist=::

ant Manaager from 1981 is reckoned as qualifying service, he would not

be qualified to be considered for promotion as Manager.

3. L According to the respondents the applica;lnt was appointed as -
on a

Assistant Manager on an adhoc basis on 5.12,84 and /ge;gular basis with effect
i , ‘
from 12.11.87. A clarification was sought from the U.P.S.C whether the

applicant{ could be promoted as Assistant Manager on a regular basis with

effect from 5.12.84, but the U.P.S.C allowed his regular promotion only

l

A
from 12,11.1987(Annexure-R1).The Recruitment Rules for the post of Assist-

i

ant Manager were finalised on 20.2,86 and without such Recruitment Rules
: .

no regulér appointmént could be made. The respondents conceder that the
il .

draft Rei:ruitment Rules were sent to the Ministry of Works an-d Housing,
New Delﬁi on 29,7.81 and on the suggestion of that Ministry revised propo-
sal was Esent on 24.3.1982. In the meantime the Administrator suggested
redesi\gnatiioh of the post of Assistant Manager(Tech.) as Assistant Manager
(Admn,) f%\ﬂd the same was approved by the Ministry on 29.9.83, but the
Ministry E:ancelled‘ the redesignation on 2.4.85; Thus due to departmentél
corresponéence the Recruitment Rules could be finalised oﬁly in 1986,
The appliéa’nt was given adhoc promotion in the exigency of public service
in 1984.’;he requndents have denied that the delay in the finalisation
of the Récruitment Rules ;C?“Gljed b).’g; the proposal of redesignation. which

was later:' droppéd was due to the manoeuvres of the Office Supdt. The

N
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respondents have conceded that the representation of the applicant dated

- 30.5.88 being similar to that of two other officials, the case of the

applicant was not referred to the Ministry and the contents of the clari-

toro

-ication received from the Ministry on otherﬁ cases were communicated

to th_e applicant. The respoﬁdents haye also stated that the applicant was
promoted as an Overseer on a regular_ basis with effect from 8.8.80 and
three years of regular service in that grade being necessary for promotion
to the post of Assistanti Manager(Technical) he was not éligible for
promotion iﬁ 1.981». They have conceded that "adhoc promotions were made
in cases of Supply and Tranqurt Officer and Secretary to the Admiﬁistrator

pending finalisation of the Recruitment Rules, but the applicant could not

be given similar adhoc promotion because of the aforesaid reasons. It

has also been indicated that there is no rule to regularise the adhoc promot-
ion with retrospective effect. Along with the rejoinder the applicant has
produced at Annexure-XII a list of employees of Lakshadweep Administration .

who were regularised with retrospective effect from the date of their

initial adhoc appointment and has stated that he has been discriminated

against. He has also made out a grigavance of the fact that his represent-
ation at. Annexure-VII was not considered by the first resp'ondent and was
returned by the Secretary(Aamn.) . In the additional counter affidavit
the resp:)ndents have stated that the applicant's representation at Annexure-

already
VIl was not sent to higher authorities as the Administration had/got the

A
clarification on the same issue. They have also argued that regular appoint-
ment can be considered only after the rules of appointment come into

effect. In the additional rejoinder the applicant has produced at Annexure-

XVIl a copy of the order by which the adhoc appointment of a Statistical

Assistant was regularised with effect from the date he joined the post.

4, We have heard the Iarguments of the learned counsel for both
the parties and gone through the documents carefully. The applicant'év
case for giving notional prombtion as Assistant Manager with effect . from
1981 when for the first time he was appointed‘ to that post on .an adhoc
basisv.with effect from 5.12.84 cannot be accepted as he had completed

hardly one year in the post of Overseer in 1981. The Recruitment Rules
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which were finalised in 1986 provided for 3 years of service as an Overseer
In any case unless it is shown that a person junior to him had been
promoted in 1981 as Assistant Manager by overlooking the applicant's
claim , the applicant cannot claim notional promotion with effect from
1981.As 'regards regularisation of the applicant's adhoc appointment as
Assistant Man:éer with effect -from 5.12.84, since thé U.P.S.C did not agree
to prepone the applicant's regular appointment from _,1242:37. to 5.12.84,
we see no reason to intervene in the matter, Since the Recruitment Rules
came into being in 1986 and were not given retrospective effect, the
-question of regular promotion with effect from 5.12,84 in case of the
applicant does not arise.

5. The only question thét remains to be considered is wheth_er
the adhog service rendered by the applicant between 5.12.84 and - 127,“'87
would count for éeniority and as qualifying service for next promotion,

A similar question came up before the same Bench in P.Venugopalan

Nair and another vs. Union of India and others, (1991)15 ATC 432. Relying

upoﬁ the decisions of - the Madras and Calcutta Benches of the Tribunal

we held in that case that the adhoc service rendered before the coming
into effect of the Recruitment Rules but followed by regular appointment
would count for seniority. The following extracts from our judgment in

the aforesaid case would be relevant:-

" It is pertinent to note in this ‘connection that the Madras
Bench of the Tribunal also followed the above judgment at

Annexure 14 in O.A No.K-319 of 1987 in a more or less similar
- circumstance which is produced as Annexure A-18 along with
the rejoinder. Paragraph 4 of the judgment reads as follows:

(4.ln support of the first relief that is claimed by
the applicant, reliance is placed by his counsel on a judgment
of the Calcutta Bench of the Tribunal delivered on 12.6,1987
by which four Assistant Engineers promoted to that cadre along
with the applicant by the order dated 8.7.1974 and whose
services were regularised by the order dated 20.3.1978 were
directed to be placed in the seniority list taking into account
their services from 8.7.1974 itself. The reckoning of their ser-
vices only from the date of regularisation was held to be bad.
It is to be pointed out in this context that the applicants
in that case as well as the present applicant were promoted
after they were found fit according to the procedure that
was in existence then, and they continued in the cadre of
Assistant Engineer for several years before the regularisation.
As such, though the recruitment rules came into force only
to the year 1976, service rendered by the applicant in the
post cannot be treated as fortuitous or on a mere stopgap
basis. We are in respectful agreement with the decision of
the Calcutta Bench on this point. ?

-/.'_
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#«We are in respectful agreement of the above view. The

respondents have not placed before us any materials to take -

a different ' view in this case. In. the result, we direct the
respondents to revise the seniority list referred to in the
application and that the seniority of the applicants should be
considered from the dates of their promotion to the rank of
Assistant Engineers and. not from the dates of their regulari-
sation after the coming into effect of the Recruitment Rules

in 1976, as contended by the respondents. The seniority list
‘of the Assistant Engineers including the applicants should be
revised accordingly and given effect to the same without any
further delay. "

The above decision is supported by the ruling of the Supreme Court
in the 'Direct Recruit Class-ll Engineering ‘Officers' Association and

others vs. State of Maharashtra and others, AIR 1990 SC 1607; in which

one of the findings was as follows:-

"(B) If the initial appointment is not made by following the
procedure laid down by the rules but the appointee continues
in the post uninterruptedly till the regularisation of his service
" in accordance with the rules, the period of officiating service
will be counted."” ‘ :

Since in the instant case before us the initial appointment was made

before the rules were framed and the applicant was regularised without

any interruption in accbrdance with the Recruitment Rules from a later
date it stands even on a firmer footing than the cases contemplated
in the aforesaid ruling of the Supreme Court where the initial appointment
was made without following the procedurezlfgiaddydown by the rules. The
applicant's initial adhoc appointment with effect from 1984 when he
was fully qualified under the Recruitment Rules later promulgated, canﬁot
considered .to be fortuitous or a stopgap arrangement in the background
of the case as discussed above. Accordingly' we have no hesitation in
declaring that the adhoc service . of the applicant from 5.12.84 to ng:@
when he was regularly appointed will count for serlléority in the grade
of Assistant Manager(Technicél) and accordingly gs oqualifying service
for -purposes of promotion to the next higher grade considering also
the fact‘ that during this period he was drawing the reg_ular pay scale
of the Ass;istant Manager, discharging the duties of the Assistant Manager

and drawing increments also in the scale of Assistant Manager.

6. - In the facts and circumstances we allow the application in

part to-the extent of declaring that the adhoc service rendered by the

be
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1

- applicant as Assistant Manager(Technical) between 5.12.84 and jt}ﬁ

will " count for seniority in the grade of Assistant Manager(Technical)

and as qualifying service in the same manner as the service rendered

o

by him after g‘l/37 There will be no order as to costs.

M\Mﬁ'@vg gl | t/’fw/ﬂr
(N.Dharmadan) 2A : ' ' (S.P.Mukerji)

Judicial Member S o Vice Chairman

N.j.j



