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DATE oé DECISION__15.7. 1991

1. P.J.Pious - applnt. in OA. 10/90
2, K,G.Benny - applnt. in OA 105/90

37—44:4hrVifnhaﬁ%%-—afurln1r——::r—£uk—Apphcant(S)
B 187/90

M/s K Ramakuma i -
/s amakumar & Advocate for the Applicant (s) in all .

R—Ramachamdran Nail

v L three applications
Versus i . '

'U0I rep. by Secy., Min. 0f  Respondent (s) in all three

Agriculture, New Delhi & Another applications

1. Mr.KA Cherian,ACGSC- Advocate for Res. in DA 10/90
2. Mr.,C.Kochunni Nair, ACGSC

Advocate for the Respondent (s) in

CORAM ; 4 OA 185/%0 & DA 107/90

The Hon'ble Mr. S,P.Mukerji - . Vice Chairman
/

and

The Hon'ble Mr. - A.V,Haridasan - - Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement? 70
To be referred to the Reporter or not? N o

Whether their Lordships wish to. see the fair copy of the Judgement? Y’9 ~No
To be clrculated to all Benches of the Tribunal? "’f N

PON~

JUDGEMENT

(Mr.A.V.Haridasan, Judicial Member)

As the facts and question of lau inva;vad in
these applications a?e similar, these three applications
can be considered and disposed of together.

2. ’_ The applicants in these cases were working>as
Watchmen undsr fhe second raSpbndeﬁt on casual basis,

The applicant in OA 10/90 was first engaged on 25,8.1988,

the applicantvin 0A 105/90 was first engaged on 19.10.1988
‘and the applicant in DA 107/90 was first engaged on 10.10. 1988,
All of tham R5p—canfinucusly worked till 31.12.1989. The
applicanﬁ in DA 19/90 clai@g that-be was apppinted on

compassionats grounds on the death of his brother PJ Micle
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- _'uhg was employed as a Watchman in the Integrated Fisheriss
Projecf. This has besh denied b} thevrespéndants. Though
the applicants‘in'thesa,ﬁ;éééases/uera cantindously engagad
ﬁill-30.12.1969, they were denied empioyment from 1.1.1990
cnwards. ﬁ%;yzhééﬁwd§éeéé?ﬁraﬁb?é;tﬂéﬁiZéd‘ﬁéfs;ﬁurihg,t@gﬁyéar.

'Zpbfice was given to them ﬁafare their engagement was stopped.

The applicants hava_thare?ora filed these aﬁplicaﬁions Qndaf
Section 19 of the Administrative Eﬁbuéals Act.braying'that,ﬁﬁé
termination of their services may be detlafed'illegalfand:
against the pfoviéiﬁﬁs'of the Industrial Disputes Act and
that thg reséoqdenté may.be directed to reinstate them in
sarvice uithAall'conquuenﬁial behgfits, They,havé also
allagéd_that.as persons ﬁiﬁiﬂﬁé&igniéimilar circumstancas
are still retained in servicas, thé tepminétiodiof their

services is digcriminatory and violative of Articles 14, 16

and 21 of the Constitution of India.

3. The réspéndénts in tbé raply stétament ﬁave scught to
‘ : ‘ v |
‘justifyvtha denial of continued embloymsnt to the applicants
on.the ground that the applicant being only casual workers
engagedkfor project uofk naad ﬁot ﬁa continuad to be angaged'
V, Jhgn there is no work. The; have also contended that no
noﬁice is redui;ed to discdotinue the‘servicss of casﬁal
‘labourers.  The respondents have furtheﬁ Eantendéd that in
view of the instructions igssued by the Gavernmeﬁt of India

that even casual workers should not be engaged otheruwise, than

through employment exchanga, when necassity for casual
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workers ariss, thaey ars obliged to notify the amploy;enﬁ

Exchangg and that the"applicapts Qho uere'not sponsoréd by
the Employment Exchange have no right to claim continuous
sngagement, The ;verménts in the Epélication that pérsons

gimilarly sngaged as the applicants are being continuously

sngaged are also denied.

4, In a rejoindér filed in\DA-10/90, the applicant Has~
stéted that s/shfi-Santhosh,-éiju and Gopalékrishnan have
besn appointed with effect,fro@ 1;3.1990, 25.5.199b and
14.6.1990 reépectively while the'aﬁplicant has Lsen put out

of service,

5. We have hsard the argument of the lsarmed counssl

for the parties and.hava ais; carefully gons thfough ths
pleadings‘and other matériéls on recard. The app;icant in
0A-10/90 has claimed that hé_uas appointed on camﬁassionate
grounds on the death of her brgther Micle who was an employes
in the Ihtegratéd Fisheries Projsct. Though this claim has
besen specifically denied by th; respondants; the applicant'has

not produced any svidencs to substantiate the case. So that

claim of the applicant remain unastablished.

6. The respondents have raised 3&5 contention that as

- the appLicants_wara not sponsored by the Employment Exchangse,

their initial engagement itsslf was bad being against the
instructions and that therefore they will not be eniitlad to

any benefit flowing from such engagement. But the fact remains
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that the applicants had baen continuousiy engaged for mdra |
than a ysar by the second requndent who is the competent
authority to engage casual labourers. Therefore, it is not
open for the respondents now to contend that since they: were

engaged as casual labourars without being spansored by the

ot :

are’ hot
Employmant Exchangs, t‘ha"app‘]:nmts‘ [.b:s’ entitled to the bene-

fits which they have acquirad by reason of their continuous

sarvics,

7. Tha applicants have averred that after their servicss
ware terminated, persbns appointed in similar circumstances
have been retained in service. In the reply filed by the
‘respondents to the rejoinder in 0A-18/90, the respondents
have Qirtually ad;itted that persons haye bean engaged ‘as
Watchman even after the services qf'the applicants have baen
terminated,
8. It is bayﬁnd‘disputé that the épplicéntsvin ¢hBBe;thnae
cases have been coentinuously Qorking as Watchmen on casual
basis for more than 240 days immediately pmcsding 1.1.1990,
when their engagement was stoppad The appllcantln OA—1D/90
Mdnd the applicant 1n 0A 105/90 from 19. 10_1%%? /
was working from 25.8. 1988[ynlle he applicant in -107/90
has been working from 10.10.1988. It is also not iﬁ dispute
that the respondents discontinued the engagement of the
applicants w.8.f. 1.1.1990 thaugh.félgg of them worked upto
30)12.1989 without giving any notice. The applicaqts con-
tendeﬁ that such a termination of service amounts to illegal

retrenchment and is null and void being violative of the pro-

visions of Industrial Disputes Act. The learned counsel for
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the respondents argusd that since the applicants were only
’ !

casual laboursrs, no nntiée is required to discontinue their
qngagament; The Integrated Fisheries Projsct though is under
the Ministry of Agriculture, its activities uould.bring at.
within the definition of Industry in ths Indutrial Disputes
Act. It is well settled by now thaf a casual uofkérp is also
a workmaﬁ. 3xnzm Undisputedly the applicants in these tws
applications have been continuau;ly working since August and
October, 1988 ohua;ds and had completsd 240 days immadiataly_'
precading 1.1.1990 when thsy uwere denied esmployment. In

L Robert b'50uza V; Executiﬁe Engineer, Southern Railway and
anaother, 1982(1) sccC, é4S'the Hon'ble Supraﬁe.Cour? has
oﬁserved as follous:

"There is no dispute that the appsllant would be a
workman within the meaning of the expression in :
Section 2(s) of the Act. Further, it is incomtrover-
tible that he has rendered continuous sarvice for a
period over 20 years. Therefore, the first conditien

- of Section 25-F that appellant is a workman who has
rendered service for not lass than ona year under the
Railuay Administration, an employsr carrying on an
industry, and that his service is terminated which
for the reasons hereinbefore given would constitute
retrenchment. It is immaterial that he is a daily-
rated worker., He is either doing manual or technical
work and his salary was less than Rs.500 and the dein
termination of his service doass not fall in any of the
expected categories. Therefeore, assuming that he was
a daily rated worker, once hs has rendered continuous
uninterrupted servi€e for a period of one year or more,
within the meaning of Section 25-F of the Act and his
service is terminated for any reason whdlsoever and the
case does not fallin any of the exceptad categoriss,
notwithstanding the fact that Rule 2505 would be
attracted, it would have to be read subject to tha
provisions of the Act. Accordingly the termination
of service in this case would constitute retrenchment
and for not complying with pre~-conditions te valid
retrenchment, the order of termination would be
illegal and invalid.* ' '

It was also declared that the termination of service in
that case being illegal and invalid, the applicant wbuld bas

deemad to have continued in ssrvice and that he would be
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entitled to Pull back wages.

9. 'Since the applicants in thaese cases have been in
continuous service for maore than 240 days of working ¢ -:
L4

to their credit during the year immediately preceding

1.1.1990 and as the applicants have not been served with

natice'or paid'compénsatiOn as is required under Section
‘25-F of the Industrial Disputss Act, we hold that the

termination of the ssrvices of the epplicants is illegal

and void,

50. In the conspectus of Pacts and circqmstances,
wa'al;du these app;icatibns QA.10/90, 0A 1ﬁ5/90 and OA
107/90, declars that the tarminaiion of the sérvices of
ﬁhe applicantsrin fhese three cases yith effact from
1;1.1990 is illegal and void and direct ths respondents
to.reinstate the épplicants into service fcrthuith and
to pay them full back wages for ths ﬁsriod during'whichv
they wers kept out-of services and had not besn employed
elsswhers., .Thé action as directed aforesaid should be

completed within a period of two months from ths dats of

communication of thlis order. There is no order as to: costs.

,

(A.V.HARIDASAN) . (S.P.MUKERIL)

© JUDICIAL MEMBER _ VICE CHAIRMAN

15.7.1991
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