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The applicant approached this Tribunal for a
direétiop to the respondent§ to allow him to sit for
thefxamination proposed to be held on 19.2.1989 for

. selection 2nd recruitment to the cadre of Group ‘D'

.__pOSto

2. The applicant at present is working as Chowkidar
in the non-test categdry in the Head Post Office,

Ernakulam. Though he entered the service on 4.10.1987
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" as Extra Departmental Delivery Agent, he becéme Chowkidar
w;e.f. 24412.1987. The poSt‘in which he is now WOrking.
is also a group 'D' po$t, but it is a non-test category.
Thére is'also a-teéf category of group ‘D' post carry;ng_
the same scale of'pay; For getting fdrther promotion
the applicant should be included in the test category.

- of
Passing /he present test proposed by the respondents is
a condition'fdr inclusion in‘the'test cateoéry,
3. when the second respondent by memo No. B.32-Gr.D
| Exam/és dated 19.8.1988 annoﬁnced the proposél to conduct
the exéminationffor promotioh to the cad:e Of”group’!D‘ |
on 20.11.88 notifying 24 vacancies; the applicant alsé
‘applied sinqe he satisfied all eligibility criteria
mentioned in the instructions at Annexure-I., Thé-
épplicant's name yas included.as Sl. No. 1 in Annexure-II
iist ofAEé officials permitted to appear for the
egémiqatién. Bqﬁ it Qas postponed to 19.2.1989 since
it éoulé'not‘bé held on 20.11,1988 as scheduled eariier.
4. The.secqnd.respondent published 6n 7.241989 a
iiSt of éé candidaies found eligible to appear for the
teét. The name of the épplicént was not iacluded in
the list. On énquiry<it was understood that because of
a disciplinary proceeding for having participated in a
demonstration of workers on 1%.7.1988 his néme was not
included. Though he filed objection, thg third respondent

passed Annexure-IIT proceedings which read as follows:-
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» ® I, Hilda Abraham, Senior Superintendent of
Post Offices, Ernakulam Division, Cochin-1il
-do hexeby order that the pext one increment
of Shri K. Ravikuttan, Chowkidar, Ernakulam
Head Office be withheld for a period of
two yeaxrs from the date on which it falls
due without cumulative effect.® »

The applicant filed ap appeal.against Annexuré-II;
and it'is pending coﬁéideration before the Appellate
authoritye. But the respondents did not inclqdelhis
name in the iist. Heﬁce the applicant flled the
present apppication sSeeking a direction for allowing
 him to sit for the examination.

S¢  The reSpondentstiled counter affidavit and.
objected to the prayer of the'apﬁlicant. Théy relied
on the g}igibilify COnditionS clause (é) in Annéxure-x
which réads as follows:~//. |

® Non-test category class IV offic1als with a
'satisfactory record of service!' are
eligible to tazke the examination. No age
limit 4is prescribed for none-test category
Class IV officxals..

According to the respondents the applicant has no:

~ 'satisfactory records; and not eligible tokéit for the
examination because of the disciplinary proceedings
which culmin2ted in Annexure-III order.

6o _' Thé. case of the respondents'canﬁot be accepted
‘for the following two reasons:

Ii) The applicant was orig;nally fouhd to be an
eligible ?andidéte\héving satisfied all criteria for
sittiﬁ9 for the test.‘ His Serviée records were found
to be satisfactory and the respondents have included

him in the list,Annexure-II published on 4.11.1988.
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This was after Annexure-III proceedings dated 17.10.88.
The inclﬁsion of the name of the applicant in the list
bublished by_ﬁhe second respondent after fhe above
proceedings of the tﬁird résPondent indicates really an
admission on the part of the respondents about the
satisfactqry nature of the service records of the
applicant for being included_in'the list. It may be
p;eSMed that the secoand rebspondent may have issued f.he
list without knowing the p?bceedings of the third

’ re8p6ndent; But wheﬁ once a list had been issued
including the name of the applicég;::it';;nnot be
deleted on the ground of unéatisfactory serViée records
'withoqt issuing ﬁotice and hearing him on that quéstion.
Admittedly .- such a nbtice was hOt iéSued to the ©
agpligant. The action of the\fespondents ;s ﬁad and
viclative of thé principles of naturai justice.

| (11) It is not explained ﬁy the respondents in

'the counter affidavit'or even at the time of the

argument as to how when Annexure-3 proceeéings ‘Wwhich are

affects M/ v
pending in appeal, z%he service records of the applicantand

. how. they

zbecome..unsatisfactory S0 as to-deprive him of the
right of at least sitting for'the examination. The
cffegce chargéd against the apélicant is only of a
.minqr naﬁhrelof having participated in a demonstrationo
It is no£ a very serious ;ffe'ﬁce so aé to take the

drastic action against the applicant 6f: barring him



from sitting for the examination to make a selection

from the non-test category to @ test category. It is
process.

only a'pfeliminary s£¢p of the selection/ Any action
iptended to be taken against the cagdidateé who sit
for the examination can be continued even after the
passj:ng of the test and before giving them the promotion.
There is no justice in preventing: candidates fram
without convincifi§ reasonse Moreover,
sitting for the testy before a’'final diposal of
. his appeél égains£ Annexu:e-I;I order,which is now
pending before the competent authority, the 3pplicant
caﬁnot be preveﬁted f;om sitting “:/ for the examination
on the fiimsy and technical ground of having passed
'Annexu:e-III prQCeedingS-aéainSt him;
7e A similar question céme up for consideration
before tﬁis Tribunal in TA 166/%1 in which disciplinary
proceedings were t3ken against the applicant there-in
for his involvemeﬁ£ in some tradé union aCtivities and
when he sought permission t0 sit EOr a competi;ive
examination he was prevénted from it on account of the
discipliﬁary‘actioﬂ initiated against him for his
.inﬁolvemart in the trade uﬁion activities- ::\5 The

Tribunal considered the matter and observed as follows:

" The arguments of the respondents that the
. disciplinary proceedings had nothing to do
with the questian of admission to the
examination which is based solely on the
assessment of his five years of service
is not very convincing. If it was so, how
, is it that the respondents could come to the
. conclusion that the applicant's five years of
’ . service was unsatisfactory: inil985; but -coald
hot ‘arrive at. thelconclpsion -in._so far as the..
guestion of his five years of service to be
assessed in 1984 is concerned. For the 1985
Examination, the assessment of 5 years - -
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of service had to be done by them, say for the
periocd from 1980 to 1985 but, for the 1984
Examination they could not do the assessment

till today about the quality of the applicant's
service for the period between 1979 and 1984.
Could the assessment for the year 1979 hold back
the five years assessment for the 1984 Examination
when the respondents had no difficulty in

grading the performance of the applicant for the
period between 1980 and 19872 One gets from the
above, the irrefragable feelihg that it is only
the pendency of the disciplinary proceedings in
March, 1984 and its culmination in punishment
extant in March, 1985 that made all the difference
whereby the applicant was allowed provisional
admission to the 1984 Examination, btt was .
denied admission altogether to the 1985 Examinatione.

6« The pith of the matter is whe ther the
eligibility criterion of five years of s®@tisfactory
service merely to let & candidate appea@r in the
examination should be overdone to such extent as
t0 deny him even admission to exmination which is
is the real objective test of a person's calibre.
We feel that the eligibility is only the
threshhold of the selection proce8s and should not
take over the selection process itself. This
"will be making @ mockery of the selection process
itself and will give overvhelming power to the
authority at the threshhold, subjectively to

admit or deny admission to the candidates to the
main selection process.

X : X X

Where certain remarks have been made which could
be or deemed to be adverse, but Were either not
communicated or having been communicated
repreSentations are pending, such adverse remarks
a8s per the judicial pronouncements should be
ignored as if they did not exist and admission
should not be denied. If certain punishment

as a result of disciplinary proceedings have
been awarded, unlesS the proven charges are of
grave misconduct, the punishment should not be
allowed to inflict a double punishment of denial
of admission to the selection test. The
competent authority in asSessing whetkr the service
is satisfactory, for the limited purpoSeof
admission to the selection test, should exercise
his judgment only in theextreme cases of
delinquency while allowing the border line cases
and cases of no adverse remarks or cases of
uncommunicated adverse remdrks pass muster for
taking the selection test.® )

8. While agreeing with this view expressed by the
Tribunal in the above case, we would like to make it

;éy// clegr that preventing a person from appearing for such
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‘ examinatién WOuld be unfair unless there is some
satiSfactory and coﬁvincing reason justifying such
action on the part of the administrative authority

in these days when the chance of getting promotions are
r§re and very much cémpétitive-

. Considering the facts and circumstances of tﬁis
case we feel that there is no legal justificatién on the
part of the respondents in preventing thé appli;ant
from merely sitting for the examination on account of
the diséiplinary proceedings which are pénding before
thé‘appellate authority. In'féct the order passed in
sucﬁ proeeedings%afe admittedly pending in appeal and
the respondents ought to have adverted to it 2nd allowed
hiﬁlté take his chance by Si££ing fof the examinatione.
We feel that the applicant should have been allowed to
sit for the e#amination.

10. | At tpe time éf the admission of this Original |
Applicat;én-on 17.2.1989.the Tribunal had passed an |
interim prder direéting thé\respondents to allow the
applicant to partiéipate in the test for group ‘D"
test-categorylto bé held on 19.2.89.or on - any
subSeéuent date. It iS submitted by the Government
counsel that the a@pplicant has been permitted to sit
for the gxamination'but-the results—have riot been
announced.

11, In the result, we allow the application and

direct the respondents to publish the result and if the

applicant is Successful in the test, he should be

given ali consequential benefits. 3S per fules.

AN
o e
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12.f : TherevWill~be n@larder as to costs.

. ' | ’7- . V. L@/fw
. ! [

(. Dharmadans o (Ne V. Krishnan)
- JUdlCial MembeXl Administrative Member

- kmp



