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JUDGMENT 
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Theapplicant approached this Tribual for a 

direction to the respondent d to allow him to sit for 

th+xamination proposed to be held on 19.2.1989 for 

selection and recruitment to the cadre of Group 'D 

post. - 

2. 	The applicant at present is working as Chowkidar 

in the non-test category in the Head Post Office, 

Ernkulam. Though he entered the service on 4.10.1987 
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as Extra Departmental Delivery Agent, he became Chowkidar 

w.e.f. 24.3.2.1987. The post in which he is now working 

is also a group D' post, but it is a non-test category. 

There is also a test category of group 'D' post carrying. 

the same scale of pay. For getting further promotion 

the applicant should be included in the test category. 

Of 
Passing,the present test proposed by the respondents is 

a condition for inclusion in the test cateogry. 

When the second respondent by memo No. B.32-Gr.D 

Exarr/88 dated 19.8.1988 announced the proposal to conduct 

the examination 'for promotion to the cadre of group 1D 

on 20.11.88 notifying 24 vacancies, the applicant also 

applied since he satisfied all eligibility criteria 

mentioned in the instructions at nnexure-I. The 

applicants name  was included as Si. No. 1 in Annexurell 

list of ED officials permitted to appear for the 

examination. But it was postponed to 19.2.1989 since 

it could notbe held on 20.11.1988 as scheduled earlier. 

The.second respondent published On 7.2.1989 a 

list of 66 candidates found eligible to appear for the 

test. The name of the applicant was not included in 

the list. On enquiry it was understood that because Of 

a disciplinary proceeding for having participated in a 

demonstration of workers on 14.7.1988 his name was not 

included. Though he filed objection, the third respondent 

passed Annexure-Ill proceedings which read as follows:- 
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" I, Hilda Abraham, Senior Superintendent of 
Post Offices, Ernakulam Division, Cochin-li 
do heeby order that the next one increment 
of Shri K. Ravikuttan, Chowkidar, Ernakulam 
Head Office be withheld for a period of 
two years from the date on which it falls 
due without cumulative effect." 

The applicant filed an appeal. against Annexure-Ili 

and it is pending consideration before the Appellate 

authority. But the respondents did not include his 

name in the list. Hence the applicant filed the 

present apppicatjon Seeking a direction for allowing 	- 

him to sit for the examination. 

5. 	The respondents filed counter affidavit and 

objected to the prayer of the applicant. They relied 

on the eligibility conditions clause (a) in Annexure-.I 

which reads as follows: 

" Non-test Category class IV officials with a 
'satisfactory record of service' are 
eligible to tke the examination. No age 
limit is prescribed for non-test category 
Class IV officials." 

According to the respondents the applicant has noi 

'satisfactory records' and not eligible to sit for the 

examination because of the disciplinary proceedings 

which cu1mint'ad in Annexure-Ili order. 

60 	 Thé case of the respondents cannot be accepted 

for the following two reasons: 

i) The applicant was originally fouhd to be an 

eligible candidate having satisfied all criteria for 

sitting for the test. His service records were found 

to be satisfactory and the respondents have included 

him in the list,Annexure-II published on 4.11.1988. 
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This was after Annexure-Ill proceedings dated 17.10.88. 

The inclusion of the name of the applicant in the list 

published by the second respondent after the above 

proceedings of the third respondent indicates really an 

admission on the part of the respondents about the 

satisfactory nature of the service records of the 

applicant for being included in the list. It may be 

presumed that the Secaid respondent may have issued the 

- 	 list without )iowing the proceedings of the third 

respondent. But when once a list had been issued 

including the name of the applicant,/ it cannot be 

deleted on the ground of unsatisfactory service records 

without issuing notice and hing him on that question. 

Admittedly a-':' such a notice was not issued to the 

applicant. The action of the respondents is bad and 

violative of the principles of natural justice. 

(ii) It is not explained by the respondents in 

the counter affidavit or even at the time of the 

argwnent as to how when Annexure-3 Proceedings, hich are 
affects 

pending in appeal,/ehe service records of the applicantand 
how they 
/become unsatisfactory so as to deprive him of the 

right of at least sitting for, the examination. The 

offence charged against the applicant is only of a 

minor nature of having participated in a demonstration* 

It is not a very serious offe±e so as to take the 

drastic action against the applicant :f:- barring him 
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from sitting for the examination to make a selection 

from the non-test category to a  test category. it is 

- 	 process. 
only a preliminary step of the selectjon/ Any action 

intended to be taken against the candidates who sit 

for the examination can be continued even after the 

passing of the test and before giving them the promotion. 

There is no justice in Ptevñng  candidates fran 

without coflvincii'reasons. Moreover, 
sitting for the testf before a final diposal of 

his appeal against Annexure-IXI order,which is now 

pending before the competent authority, the applicant 

cannot be prevented from sitting '  for the examination 

on the fthnsy and technical ground of having passed 

Annexure-Ili proceedings against him. 

7. 	A similar question came up for consideration 

before this Tribunal in TA 16/7 in which disciplinary 

proceedings Were taken against the applicant there-in 

for his involvement in some trade union activities and 

when he sought permission to sit for a competitive 

examination he was prevented from it on account of the 

disciplinary actiOn initiated against him for his 

involvemit in the trade union activities. -. . the 

Tribunal considered the matter  and Observed as follows: 

" The arguments of the respondents that the 
disciplinary proceedings had nothing to do 
with the question of admission to the 
examination which is based solely on the 
assessment of his five years of service 
is not very convincing. If it was so, how 
is it that the respondents could come to the 
conclusion that the applicant's five years of 
service was unsatisfactory 1fl1985. but cod 
hot arire at. thec'hc1pson in.so ,fa. as.,: the 
question of his five years of Service to be 
assessed in 1984 is concerned. For the 1985 

	

Examination, the assessment of 5 years 	' - 
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of service had to be done by then, say for the 
period from 1980 to 1985 but, for the 1984 
Examination they could not do the assessment 
till today about the quality of the applicant's 
service for the period between 1979 and 1984. 
Could the assessment for the year 1979 hold back 
the five years assessment for the 1984 Examination 
when the respondents had no difficulty in 
grading the performance of the applicait for the 
period between 1980 and. 1987? One gets from the 
above, the irrefragable feeling that it is only 
the pendency of the disciplinary proceedings in 
March, 1984 and its culmination in punishment 
extant in March, 1985 that made all the difference 
whereby the applicant was allowed provisional 
admission to the 1984 Examination, bUt was 
denied admission altogether to the 1985 Examination. 

6. The pith of the matter is wlther the 
eligibility criterion of five years of sttis factory 
service merely to let a candidate appear in the 
examination should be overdone to such extent as 
to deny him even admission to eXmiflatjon which is 
is the real objective test of a person's.clibre. 
We feel that the eligibility is only the 
threshhold of the selection proces and Should not 
take over the selection process itself. This 
will be making a  mockery of the selection process 
itself and will give overwhelming per to the 
authorty at the threshhold, subjectively to 
admit or deny admission to the candidates to the 
main selection process. 

x 	. 	x 	 x 

Where certain remarks have been made Which could 
be or deemed to be adverse, but were either not 
communicated or having been communicated 
representations are pending, such adverse remarks 
as per the judicial pronouncements should be 
ignored as if they did not exist and admission 
should not be denied. If certain punishment 
as a result of disciplinary proceedings have 
been awarded, UnlesS the proven charges are of 
grave misconduct, the punishment should not be 
allowed to inflict a double punishment of denial 
of admission to the Selection test. The 
competent authority in assessing whethr the service 
is satisfactory, for the limited purpOeof 
admission to the selection test, should exercise 
his judgment only in theextreme cases of 
delinquency while allowing the border line cases 
and cases of no adverse remarks or cases of 
uncommunicated adverse remarks pass muster for 
taking the selection test." 

8. 	While agreeing with this view expressed by the 

Tribunal in the above case, we would like to make it 

clear that preventing a person from appearing for such 



examination would be unfairunless there is some 

satisfactory and convincing reason justifying such 

action on.the part of the aninistrative authority 

in these days when the chance of getting promotions are 

rare and very much competitive. 

Considering the facts and circumstances of this 

case we feel that there is no legal justification on the 

part of the respondents in preventing the applicant 

from merely sitting for the exapjnatjon on account of 

the disciplinary proceedings which are pending before 

the appellate authority. in fact the order passed in 

Such proceedings are admittedly pending in appeal and 

the respondents ought to have adverted to it 4nd allowed 

him to take his chance by Sitting for the examination. 

We feel that the applicant should have been allowed to 

sit for the examination. 

At the time Of the admission of this Original 

Application on 17.2.1989. the Tribunal, had passed an  

interim order directing the respondents to allow the 

applicant, to participate in the test for group 'D' 

testcategory to be held on 19.2.89 or on any 

subsequent date. It is submitted by the Government 

counsel that the applicant has been permitted to sit 

for the examination but the results have not been 

announced. 

In the result, we allow the application and 

direct the respondents to publish the result and if the 

applicant is Successful in the test, he should be 

9!Ven all consequential benefits,. as  per rules. 
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12. 	There will be no order as to costs. 

• 	
(N. Dharmadàn—' 	 (N. V. Xrishnan) 

• 	 judicial Member 	 Administrative Member 
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