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CENTRAL ADMINISTRATIVE TRIBUNAL
‘ERNAKULAM BENCH

O.A.No. 97/2003
Thursday, this the 15th day of May, 2003

CORAM

HON'BLE MR K.V.SACHIDANANDAN, JUDICIAL MEMBER

1 P. Sayed Shaikkoya,
Executive Officer,
Village (Dweep) Panchayath,
Minicoy Island, UT of Lakshadweep,
.residing at Government Quarters,
Minicoy Island, U.T. of Lakshadweep.
: . .Applicant..

[By Advocate Mr. Shafik M.A.]
versus

1. The Union of India represented by
the Secretary,
Ministry of Home Affairs,
New Delhi.

2. | The Administfator,
Y.T. of Lakshadweep,
Kavaratti.

3. The Secretary (Administration),
U.T. of Lakshadweep,
Kavaratti.

4. The Director of Panchayath
U.T. of Lakshadweep,
Kavaratti.

5. Smt. K. Dommanika,
Accountant,
Field Pay Unlt Minlcoy,
Presently app01nted as Executive Officer, ‘
Village Dweep Panchayath, , |
Minicoy.

6. The Chair Person,
Village Dweep Panchayath,
Minicoy Island,
UT of Lakshadweep.
~ Respondents

[By Advocate Mr. S}Radhakrishnan for R-2, 3 and 4.]

- ORDER
HON BLE MR. K.V.SACHIDANANDAN, JUDICIAL MEMBER
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Applicant joined the services in 1973 as Lower Divisioé
Clerk and on passing the departmental examination for promotioﬁl
to Upper Division Clerk, he was appointed as UDC with effect fro&f
25.05.1978. Thereafter he has been promoted as Accountant w1th

effect from 28 5.2993 and to the cadre of Superintendent w1t?l

effect from 9.1.1998. While working as Superintendent at fhe )

Lakshadweep Public Works Department in Amini Division at Amini‘
X i

Island, applicant was transferred as Executive Officer, Village

f

(Dweep) Panchayath, Minicoy, vide order dated 14.3.2002.
‘ , , |
Applicant submitted a representation dated 21.3.2002 (Annexure

. A/4) stating that he is not having the knowledge of Mahal

language and sought for retention'in Amini Island itself. For
that purpose, he aiso filed O A. No. 269/2002 which was later
on withdrawn and he joined the post of Executive Offlcer Vlllage
(Dweep) Panchayath, Minicoy, with effect from _4.5.2002f
Applicant would submit that he had dischargedlhis duties to thg
best of the satisfaction of his superiors without any complaint}
He was not even issued a warning over 20 years of service or an&
disciplinary proceedings were initiated against him. While se,
Annexure A/2 order has been issued by the third respondeﬂt

stating that not to disburse any amount due to the applicantﬁ'

‘Annexure A/2 1is one of the impugned orders in the OA. Applicant

made a representation dated 20.1.2003 (Annexure A/S5) aﬂd(
thereafter, Annexure A/1 transfer order was issued to him'even
before completion of his tenure.peried of two years as per tﬁe
norms issued by the 2nd respondent. He made further
representation (Annexure A/6) - dated 5.2.2063 to the secona
respondent pointing out that the transfer is very much 1rregular

and is only to cause harassment to the appllcant and if at all 1t

is necessary for transferring the applicant, he may be o

transferred to Amini, his native island. However, vide Qrdér
dated 4.2.2003 . (Annexure A/3), which has been conveyed _on

10.02.2003 by fax (Annexure A/7), 5th respondent was directed to
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join her duty at the earliest. It is aiSo alleged thatjbatﬂf
respondent is the _ciose relative of the 6th respondent and‘the;
6th respondent has Specifically requested vfor ,relieving Vheé%
immediately for posting as per Annexure A/3 in order”to save;heﬂ- i
from transfer due to her long stay at Minicoy. There was noie
cemplaint regarding the work of the applicant. It‘is furtherj

submitted that the control of the appliéant was shifted to the

4th respondent vide Annexure A/8 order and the 4th respondent is

I
K
) : 1‘
that reason, applicant urged that the orders Annexures A/1, A/i

only competent to initiate any action against the applicant.' For

.and A/3 are vitiated for want of jurisdiction. Aggrieved by thé‘

aforesaid orders, the applicant has approached through this O.A.

1
I
|
|
i
I

seeking following reliefs:-

"(1i) To call for the records relatlng to Annexure
A/1 and A/5 and to quash Annexures A/1 and A/2
being illegal , arbitrary and violative of
law; ;

(ii) To call for the records relating to Annexure‘
A/3 and to gquash the same to the extent- 1tf
promotes and posts the 5th respondent as
Executive Officer, Village Dweep Panchayath,
Minicoy; , j

(iii) To declare that the applicant is entitled to
be = continued at the present posting as
Executive Officer, Village (Dweep) Panchayath
Minicoy, till the completion of his tenure orL
to grant him a transfer to Amini Island as has
been requested in Annexure A/4; :

(iv) To direct the 2nd respondent to disburse thé
salary and other allowances due to the;
applicant and to draw the increment due 1n;
January alongwith the salary; 3

I

(v) . To issue such other appropriate orders ory
directions this Hon'ble Court may deem fit, o\
just and proper in the circumstances of the’

.case; and o

(vi) To grant the costs of this Originalf
Application." o

2.  The official respondents 2 to 4 have filed a detailei‘

reply statement. Respondents No. 1, 5 and 6 though served didj _
not file any reply statement. In the reply statement, the

-respondents contended that the applicant had worked in hisznativee'“




island five times, completing four tenures and a partial tenuré

at Minicoy running to 15 years during his fotal service of Bb

years under the Lakshadweep Administration. There are officialél
belonging to Amini 1Island who are senior to the applicant%

working outside Amini. Their cases could not be considered for

want of vacancies. The case of the applicant could be considereé

only alongwith the other eligible officials' and more deservin%
person will have to be posted at Amini in the order of priority;
The applicant was working as Executive Officer, Village (Dweepb
Panchayat, Minicoy. There were certain allegations of financial
irregularities against him in the year 1997, which was quantifieé
during February, 2001. Applicant refunded an amount of Rs;
5198/- by challan dated 27.01.2001. The applicant was directea
to refund the balance amount of Rs. 4502/- immediately. Thé
audit party from the office of the Accountant General, Kerala,
also put up a strong note against the delay in recovering thi%
amount from the applicant . Applicant submitted a representatioﬁ
on 30.03.2002 explaining that he was facing much financiai
difficulties consequent to continuous treatment and expressiné
his inability to pay that amount, if any, immediately. At thi;
point, he was transferred as Executive Officer, Village Dweep
Panchayat, Minicoy. He was again directed vide order dateé
25.05.2002 to refund the amount by means of challan within teﬁ
days. It was also mentioned that suitable action would be takeﬁ
to recover the amount in lump sum from his salary bill if hé
failed to refund it in time. Since he did not refund the amounﬁ
oﬁ 20.07.2002, the Executive Officer, Village Dweep Panchayat j

Minicoy, was directed to recover the amount of Rs. 4502/- froﬁ
the salary bill of the applicant. Evidently, this could not bé
done since the applicant himself was the Drawing and Disbursiné
Officer of Village Dweep Panchayat, Minicoy. Another directioq'.
was issued on 28.08.2002 directing him to remit the aforesaid

amount. That direction was also not complied with by thé‘
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applicant.  Therefore, it was decided to initiate discipiinary
proceedings against the applicant under CCS (Conduct) Rules‘ an#
not 'to disburse any amount due to him from the Villagewaeep
Panchayat, Minicoy. It was accordingly decided to shift th;j
‘ applicant f;om the post he was holding, to ensure an imbartiai'
enquiry. There was no equivalent vacant post available ig
Minicoy to transfer the applicant. Therefofe, the applicant*waé
transferred to the Directorate of Fisheries, Agatti, aé
Superintendent in the same grade as that of the Executivé
Officer. Itlis urged on behalf of the official respondents that.
‘the contention of the applicant that the transfer is actuated bf’
malafides, is baseless and solely intended to mislead thié*
Tribunal. The applicant has neithervimpleaded any authority ié
his personal capacity nor alleged any personal motive/malafideg
|
agaihst any individual. The 5th respondent was appointed as
Executive Officer, Villa§e Dweep Panchayat, Minicoy, and she has
already joined the post. The applicant submitted a leave{
application on 6.2.2003 in the office and left the office without:
handing over the charges, including office key etc. The_
respondents had no'other alternative except to transfer him out}
of Minicoy and he was posted at Agatti. There is nothing illegalE
in transferring the applicant at Agatti. They submitted that the;
transfer was made in public‘interest and, therefore, there is noﬁ

merit in the O0.A. and it deserves to be dismissed.

3. I have heard Shri Shafik M.A., learned counsel appearing f

for the applicant and 8hri 8. Radhakrishnan, 1earned~counsel@

appearing for the official respondents.

4, The matter under challenge in the O.A. is that of the»g.'

transfer of the applicant from Village (Dweep) Panchayat,
Minicoy, to Directorate of Fisheries, Agatti, vide Annexure A/1

order dated 31.01.2003, ~and the order of the Administrator

‘?’;“”“-, -
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(Annexure A/2)directing not to disburse any amount to th§ 
v v |
-applicant and the order Annexure A/3, appointing the 5th'

f
.

respondent in place of the vapplidant. 'Admittedly, both th%'
counsel agreed that as per transfer policy, an employee willan"
be transferred from one place to other before ¢omp1eting twéi
years tenure. It is also an admitted fact that fhe applicaht haé; 
taken charge of the present post with effect from 4.5.2002 ané;
again the impugned transfer order Annexure A/1 is 1issued oﬁ
31.1.2003, just within 8 months period. The impugned orders A/I;
A/2 and A/3 do not impute any reason fér premature transfer of
the applicant. Normaliy the Court/Tribunal will not and canno;
interfere in the transfers matter unless it is malafide.or
against the rules or guidelines. If is reiterated in a decisioﬁ'

of Hon'ble Supreme Court reported in 2002 (1) SLJ page’87}

National Hydroelectric Power Corporation Ltd. vs. Shri Bhagwan

& Another. This Court is also aware that the Tribunal will b§
justified in interfering in any transfer matter by exercising it%
judicial power of review in case the transfer is shown to be aa
outcome of malafidé exercise of power or in violation ,o%
.statutorf provisions. Therefore, the transfer of the épplicanﬁ
-in the present case has to be evaluated with/special_feference‘té

1.

the above.

5. Applicant was put in more than 30 years of service with aﬁ
unblemished record of service and waé in the good books of thé
respondents; Applicant in ground 5(D) of the C.A. - has averreh'
that the applicant -was to take 30 Couples to New Delhi fof tﬁé
Republic Day March during, 1997 and he being the Caretaker of th;
said Group, an advance of Rs. 6100/- was paid to the applicani
for his journey to Delhi. Later, it was stated that he was noi
eligible to claim for.-IInd Class AC and about Rs. 1200/—_wa$ t%
be remitted back by the applicant from the advance he had'élread&f

received. Applicant remitted back the said amount during tdé

¥



year 2001 itself. However, the respondents directed that the f'

entire advance. paid to the appllcant in 1997 has to be remltted}'

back forfeltlng his claim even to the ellglble travelllngﬂ-

allowance In fact, the applicant has sought certaln detalls

k

regarding the same and if at all it is to be'repalﬁ as per the‘.:

rules, he is ready to remit the same, but the respondents was not'

furnishing the relevant documents submitted in 1997. On goinég

through the impugned orders at Annexures A/1 and A/2, I am of the;

view that the alleged overtact is one of the reasons, which le&

to issue the impugned orders aforesaid and consequent to the sai#‘

orders, the order Annexure A/3 was also issued. It is also an

. o |
element of displeasure, one could call it as a vengeance, ‘that :

the applicant has been transferred on account of the above

reason. The contention of the respondents that the recover&

could not not be done because he was holding the charge or.

Drawing and Disbursing Officer, will not hold good. On goiné

through the records and submissions made by the learned counsel

for the applicant, I note that not a single warning/notice wa$

_ E
issued to the applicant ever before and what the respondents

would. state:  that they propose to take action against the

applicant on the alleged withholding of amount, which in my view}

'is not justified nor stand to reason. The right to transfer an

employee is a powerful weapon in the hands of the employer. L
has been laid down in a decision of Hon'ble High Court of Keralé

reported in 1979 (1) SLR 309, P. Pushpakaran vs.  The ChalrmanL

Coir Board, Cochin and Another, that sometimes the transfer 1s

more dangerous than other punishments. It may, at times, bear‘

1
"the mask of innocuousness. What is ostensible in a transfer

order may not be the real object. Behind the mask of innocencﬁ

may hide sweet revenge, a desire to get rid of an inconvenienk
. iy

[ ] . !

employee or to keep at bay an activist or a stormy petrel. When
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the Court ie alerted, the Court has necessarily to tear the‘veiﬂ“'
of deceptive innocuousness and see what exactly motivated th
’ i
I

transfer.
6. on a reading of Annexures A/1 and A/2, it is very’cleg}e 
that the motivation of this trensfer '1s‘ with a hidden 'sweet
revenge to evade the applicant. I am of the opinion that the
transfer order in this case is not issued in good taste of 1aw
and the procedure adopted is punitive. Though in para 8 of tbe
reply statement, respondents specifically averred that t%e
transfer was ordered 1in order to ensure an impartial enquﬁr&,
nothing has been put on record to show that what steps the‘
respondents have taken in furtherance to the aTTeged overtact ;n
the pert of the app]icent. On the other hand, the 'applicanﬁ’s
submission is that he has remitted the excess amount as direcﬁed
by the respondents and he is willing to remit the balance amouﬁf,
if any, if he is being provided the details regarding the sa@e,,
which the respondents did not furnish to the applicant desb%te
repeated represehtation, has some force. App]icent : a%So
submitted that if any amount is due to be remitted, a.miﬁer
penalty procedure should have been fnitiated and a charge~sheet
should be issued to thev.app?icant. The fact that not eveb a
memo/show cause nhotice or charge sheet has been issued to ihe
epp1icant‘ ti11 now though the misconduct is alleged toihave ﬁeen
committed ih 1997. Considering the averments in the 0.A. ;and
also the submissions made by the learned counsel that theithe
applicant is prepared to face such an enquiry, I am of the View.
that this 1is a maﬁter to be dealt with by the respondehts
separately and the respondents are at liberty to proceed against
the app11cant. I am hot expressing any views on the propesed
d1ec1p11nary action which the respondents may take aga1nst . the
applicant. Oon a perusa1 of the 1mpugned orders and that of the

t
pleadings made 1n the reply statement and the arguments advanped

g



I am of the view that the above incident (excess drawal of amoént
and recovery) got a direct bearing on the issuance of 4Annex@re
A/1, which 1is very much faulted especially when there 1s:an
a11egation that the 5th respondent who has joined in p1ace_of ﬁhé
applicant, is the sister of the wife of 6th respondent and %he
anxiety / weagerness of the 6th respondent is also ref]ected(in
Annexure A/2 order. Therefore, I am of the view that the ,ordérs i
A/1 and A/2 have been issued without bonafide, and hence the ‘
impugned orders A/1, A/2 and A/3 are liable to be set aside :as
far as the applicant’s transfer is concerned. I am also reminded

of the power of judicial review of this Tribunal enunciated in a

decision of Hon’ble Supreme Court reported in 1994 SCC (6) 651,

Tata Cellular vs. Union_of India in which it has held that the

Court/Tribunals in exercising powers of judicial review shou]d;be
more concerned about the feasibility and viability of the
decision making process and not the merit of the case. The Court
doesbnot sit as an Appei]ate Court. The power is restricted in
an area where the impugned action is taken arbitrarily or in an
unreasonable manner. Considering the facts and circumsyanceSfof
the case and the legal aspects as discussed above, I am of the
opinion that when the respondents have an ample opportunity:to
proceed against the applicant under CCS (CCA) Rules for recovery
of the amount 1in question, which was not taken initiated till
date, the ‘impugned transfer in a  short cut methdd or in an
indirect method 1in punishing the applicant, which dis not
Justified. It is, indeed, a punitive action on the part of the
respondents and, therefore, the 1impugned orders are not

sustainable in law.

. Ay
el
7. In the conspectus of facts and circumstances, I set asidé
the impugned orders A/1, A/2 and A/3 to the extent it relates to
the applicant and direct the respondents to grant appropriate

relief flowing out of this order to the applicant as
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expeditiously as possible, but in any case, within 30 days from

: i
the date of receipt of a copy of this order. The 1nter1m‘ordék

‘

dated 17.2.2003 is made absolute.

SO ——

8. The 0.A. 1is allowed as above with no order as to costs.

(Dated, 15th May, 2003) .

(K.V. SACHIDANANDAN):
JUDICIAL MEMBER !

cvr.




