' CENTRAL ADMINISTRATIVE TRIBUNAL : ERNAKULAM BENCH

Date of decision: 19.01.90.

' Present ’ )

Hon'ble Shri NV Krishnan, Administrative Member
' and

Hon'ble Shri N Dharmadan, Judicial Member

GA 93/89

KK Kuttan : ' : Applicant
Vs, ’ '

1 Postmaster General
Kerala Circle, Trivandrum.

2 Postal Services Board,
New Delhi. ‘

3 Union of India rep. by its Secretary,
Ministry of Communications,New Delhi.

4 AS Venkitaraman |
Superintendent of Post Officer,’

- Trichur. Respondents

M/s OV Radhakrishnan, K Radhamani

Amma ahd-Raju K Matheu. Counsel 6? Applicant.

.

Mr K Karthikeya Panicker, ACGSC Counsel of Responderts

GRD é R
Shri NV Krishnan,-Administrativé‘Member.

.The applicant is aggrieved by the order datedv
17.6.88-(Ext.A2):0f the Postﬁaster'Géneral, Kerala Circle,
@espondént-1%by which,uwhile oFFiciating'as Senior
Superinteadent ofvpost ﬂFFich at Trichup,on an ad-hpc

basis in the junior time scale of the IPS Group A, he

was transferred and posted to Group B post of Assistant
[ Y Lo .

Gigecter, Saviags Bank in the Office of Respondent-1, on
. . r.
W Dl : discriminatory

~the ground that such a reversion was arbitrary-and lﬁ}and

that it has affected him adversely.

e
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2. - The facts giving rise to this grievance may

be stated as follows:

2.1 The applicant was PSS Group B Officer working

as Suberinténdent of Post foicés, Irinjalakuda Divisibn,
1_uhéh,by the order dated 18.3.86 (Ext.A1) of Respondent-1,

on an ad-hoc basis to the junior time

he was promnted)

scale of IPS GroupfA and trénSFerred and posted as
/Seniqr'Superinténdent of Posﬁ Offices, Trichur, against
a lphg ténm_vacaﬁcy,namely, that of Shri Kesavankutty

- promoted and transferred by an earlier order; He
continued on that ppst ﬁil; the impugned order was
passed.

2.2 By that order he was reverted to his basic
g;adé of PSS Grqu B and transférfed and'posted as
Assistant Director, Sévings Bank in the office of
Respondent=1.

2.3 -vTha post held by him at Triéhur‘uas douwn=graded
to PSS Group B and Shri AS Venkitaraman, Assistant
Supérintendent of Post Offices, Ottapalam Sub Divisioj)
was promated on an ad-hoc basis and posted in his place.
The épplicant‘s grievande is tﬁat his_revarsion was not
for accommodating a person more eligible than him to-

‘ " to accommodate an unqualified person,
hold that post. 0On ths contrary, the post was doungradeql
2.4 if is also contended th;t while he was mak-thus'
reverted, one A Raghavan, admittedly junior to him,wés

allowed to continue as a Senior Superintendent of Post
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Offices, Pathanamthitta in the higher grade. That
apart, the applicant has referred to the~Follouing

instances of promotion of his juniors to the junior L
rev ey
was under auap8n51on.-

time scale of the IPS Group A on ad-Kdc basis ‘while he /

(i) Order dated 19.5.88 (Ext Ad) nrcmotlng
Shri EM Raghavakurup.

V(ii) Order dated 25.10.88’(Ext.A5) promoting
Shri KR Goplakrishnan.

(iii) Order dated 7.2.89 (Ext.A6) promoting
S/Shri S Rangarajan Potty, V Sethumadhavan,
NK Sreedharan Nair and P Ramankutty Nair.

2.5 viﬁﬁén,a representation uaé made by him in this
regard on 21.6.88 (Ext.A?), he was informed by‘tﬁe
order dated 4.7.88 (Ext.A8) gh%t it was not poésible

to agree to his request to modify Hiarf&vErsion;tfanSFer
: as '

and postlnglcontalned in. the 1mpugned order.

2.6 1 The applicant has, the;efore, prayed to set .
aside the impugned ordef dated'17€6.58 (Annexure.AZ)
“and issue a direétion to Résﬁonded;s to allow him to
continﬁevin the IPS Group A service uithAcohéequential
benéfité. ‘

2.7 In a rqjoinder filed bY him subseQUently; tﬁe_
applicant statégéﬁhat on the basis on;eiectioh made -
by the Departmeﬁtal»Promotioh.Committée,uhich met in

. ' regularly '
1989, the applicant was prDmotesto the junior time
scale of the IPS Group A from 11.5.89. His;grievancé
is that §s he was reverted eérliér by the Anne*ure A2

order, he had suffered in the matter of fixation of his

pay on his regular promotion on 11.5.89, for, ~but: for such
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reversion he would have draun‘& 3,500/~, uhilé his
actual pay was fixed at R 320b/—.

and an additional affidavit

3 The Respondents have filed a replx[denying
all these‘allegations. Their main contention is»that
the apﬁlicant was initially p:omoted_only on an ad-hoc
basis and he had no right to thtinué on the post of
junior time scale IPS Group A post.lUntil he was
reguler ly selectedifor that ﬁost, the authority uwho
‘granfed such ad-hoc éromotion could also revert him

t

to hisvsubstantive post~and such reversion dnihié,pase was
other-wise than by way of punishment. The reversion

was necessiated augvtﬁ'aniniétrative axigencies;'
because Shri K Padmaﬁabban Nair, Assistant Director
Savingé Bank in Ehe Respbndgngffgs office was

proceeding on EQ days® earned leave and it Qas

necessdry to fill that péét on a regular basis. It is

for that feason that the applicaht was tranSferred

from Trichur to Trivandrum. Further,-the post to which
he uas.appointed at Trivandrum alsoltarﬁﬁkﬁ;épecial pay.
Theréfore, it cannot be conteﬁdéd that there was any
malafiderrvpunisﬁment involvsd in this reversion. It

is admitted that Shri Raghavan, an Officer junior to

the appliéant,ua%‘neveftheless,ailoued to continue

on the higher postvof Senior Superintendent of Post
Offices, Pathanamthitta, but ﬁhis was due to the fact that

‘this officer was due to retire shortly i.e. from 31.1.89.

xxwd Hence, it was not considered proper to shift him from

W Pathanamthitta'ahd post him to Trivandrum in Respondent 1%s
eeD



: -5~

Y Ffee

/on the post to which the applicant was transfer:ed.
It is also admitted that other persons junior to the
applicant¢aslmentioned in para 2.4 above.uere promoted
.on én ad=hoc basis. This, Houever, does not mean that
the applicant“é claims were over‘looked. In fact, it
is allegéd that His.name was also considered, but ﬁo
N decision'could be taken in his case without scrutinising
his confidential service records which were kept in the
Directorateand not availablé; |
4 | The_Respondents have éiso rebutted the innuendo
that Respondent-~1 has shown special'consideration to'
‘Venkitaraman; Assistant Superintendent of Post Uffices,
Ottapalam fo? uhbse benefit the applicant was iransferred
from Trichur and the post héld by him was down graded as
Group *B* Post. It is contended that though Shri Venkitaraman
was not an approved Group 8 BfFiﬁg:, Qhen;thELHnnerre A2
order was passed, hes Qas subseduently approQéd qu
promotion: from August, 1988. It is alsoc contended tha£
when ng approved Cfoup B Officers are not availaple for
posting, the Héad of tha,Circle COula down grade a post
of Group A t§ Gfoup B. |
5 The Reséondents also deny that the applicant has
v ‘ ‘ ,
-any ground to complain\ that his pay has been affected
on his fihal promotion’from 11.5.89 due to ihi%f earlier
reversion: . It is contended that this is merély an incident

of service and the applicant cannot claim any protegtion

in this regard.
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6e We have perused the records and heard the learned
counsel,

7e There are two aspects of this matter. The first
is that even if; for arggmentb sake, the Ext.A=2 order
was genuinely required in administrative interest, an
explanation is needed.uhy the applicant was not consi-
aered again for promotion to the junior time scale of
the IPS Group 'A', when his junier Shri EM Raghavakurup
was promoted on 19.8.88 (Exf.A-4). The contention of

- the respondents that this couldaot be done because
confidential records were n&f'available sounds hollou

Ly

because &34 promotions are made on an ad hoc basis

L ok | ,
which is[necessarily dependent upon an appraisal of the
character rolls. That apart, it was unnecessary to
peruse the charécter roll of the applicant becagﬁse till
two months back, he was holding such a post at Trichur.
Therefore, the applicant has a case that he ought to
L/ ﬁ;uh |
have kx promoted in the place of EM Raghavakurup on
19.8.88. Shri Raghavakurup who was then the Assistant
Director (PLI) in the Office of Respondent-1 was already

available at Trivandrum itself and could have been posted

in place of the applicant as Assistant Director, Savings
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Bank.
8, The Respoﬁdgnts cannot satisfactorily explain away
their failure to promote the applicant when fhe Ext.Aha

¢ | -
order was passed &# promoting ER Raghavakurup}merely by
~stating thaf this was only an ad hoc promotiony. No doubt,
as statéd above, ad hoc promotions can be made uithoqt
taking into account the conéiderations normally taken into
account when making a regular promotion. But that dees not
mean that in making an ad hoc promotien, a senior person
readily available on the spot should not be considersd fop
ad hoc promotion. If such a decision is takeﬁ, the senior

‘ QL A@r~gvuam&?mt

oFFlclal will have a legitimate cause o artion as in the

present case,

9. The second aspect can now be considered. " The applicant

o

céntends that his reversion was pet not only not necessa?y
but was made to accommodate a ju;;or official at Trichur.,
The reason given_by the Respondents is that the post of
Assistant Director, Savings Bank, had to be filled up.at
Trivandrum., The respondents are right not to have shifted
Shri £, Raghavan, the officer junior'tq the applicant, who
was working asvSenior Superintendent of Post Offices,
Pathanamthitta, as he was due to SUperannuéte shortly. They

Ql>o

are/correct that the reversion of the applicant was certainly
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not by way of punishment. Even so, the question is whether,
the trénsfer of'the applicant was a simble administrative
decision or there are circumstances to #6 suggest that

either this was done to accommodate some other person or that
the situation ought to have been'handléd in a different way

or that powers have been exercised improperly.

10, While considering this matter, we have to bear in mind
that an important reason to justify ad hoc promotions ié

that these involve the least changes in the administration,
Thus, if thefe is vacancy at a place, an ad hoc promotion

is made of a person available at the very place itself.
Judged by that standard? the tpansFer of the applicaht from

- Trichur to Trivandrum, against a short term leave vacancy

of a duration of 60 days, was enfirely unpecessary, for, ad
hoc arrangements could very well have been made at Trivandrum
itself. If the post of Assistaﬁf'Director, Savings Bank, was
so important that it could not be left vacant, it could have
been filled up either by EN Raghavakurup or by V. Sethu-
madhavan, both of whom were readily available in the office of
Respohdent-1 and both of whom uere‘Fully qualified to hold
that post carrying a special pay, because, in a feu months
thereafter, they were given promotions on ad hoa‘basis to

Group 'A' posts. It is absolufely surprising that to arrange
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for a substitute for a period of 60 d&?s, for which

period Shri K Padmanabhan Nair, Assistan# Director,
Sauings-Bank, was going on leave, Respondent-1 felt
it necessary to transfer the applicant all the way
from Trichur to Trivandrum. Ue are of thg view that
this transfer has been made obviously with a vieuw td
promote Shri Venkitaraman, who was only an Assistant
Superintendent of Post Offices at Ottapalam, to az
Group 'B' post, for which prupose the post had to be

down graded too.

{1. The facile and easy manner by which rgspcndent-1
seems to have upgraded and downgraded the po;ts indi-
cates that these,uere necessitated on personal grounds,
eg, the post of Senior Supdt. of Post Offices at Trichur
had to be -downgraded to a Group ;B' post becéuseyan_
unqdalified person like Venkitaraman, Assistant Supdt.
of Post Offices, Ottapalam, could not, even on an ad hoc
basis, be promoted to a Group 'A' post. If thgt be éo,
we are inclined to presume that Respondent-1 could as
well have upgraded the post of Assistant Director (Savings
Bank) in his office to a Broup 'A' post, so long as it

was held by the épplicant on his transfer from Trichur,
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as this upgrading would have been offset by the doun-
grading of the post of Senior Superintendent of Post

O0ffices at Trichur.

12. As‘mentioned by us earlier,'merely because an
official has beén granted a promotion on an ad hoc basis,
it does not mean that he can be reverted at will, even if
it be otheruise.than by way of punishment. Primg facie,
his reversion would be justified if someone who has a
better claim has‘appeared on the scene to occupy the post
held by him. That is not the case here nor was there any
cpmpelling necessity to revert and transfer him to Tri-
vandrum, begause, as shoun above, others'were readily
available to fill up the short term vacancy at Trivandrum.
We arelgatisfigd that there were no administrative exigen-

cies to necessitate this reversion.

13. We have only to add that a reply dated 8.12.89 by
thé Respondehts 1 to 3 to the fejo;nder}uas filed in the
Registry on 11.12.89, ie, the date on which the matter
was fihally heard. Thié’fact was, however, not even
mentioned at the time of arguments, That apart, the

re joinder was filed as early as on 25,9.89, Hence, we
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are not adverting to this belated reply arm it is not

fair to consider tﬁe same without giving opportunity to
tﬁe other side, WE_cannot but disapprove of the filing
of a part of the pleadings on the date fixed for arqu-
ments or worse still, after the'conclusion of the argu-
ments, without getting prior permission from the Bench.
If the learned counse;‘For the Respondents was so keen
that this reply should also have been taken into consi=-
deratien, he ought to have filed a Miscellaneocus Petition
uith such a prayer or sought brior permission in'this

behalf,

14._ In the circumstances,'ue a;low this application
with the direction that on his regular promotion to the
junior time scale of IPS Group }A' by the order dated
11.5.89 (Ext.A-17), the pay of the applicant shall be
fixed by deemihg that hg was not reverted from the post

of Senior Superi?tendént of Post Offices by .the order
dated 17.6.88 (Ext.A=2),. Houever, he will not be entitled.
to claim any arrears of baCRwégeé in pursuance of this
order for any period prior to the date on which he assumed

charge in prusuance of Ext.A=17 order.



15. The application is allowed as above and there will

be no order as to costs,.

Aj%\Jﬂzwﬂw T30 - ‘ 2
(N, Dhafmadaﬁ7’177i/(7//” (N.V. Krishnan)

Judicial Member Administrative Member

i - 19th day of January, 1990,



