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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.2.No0.93/1997

Monday this, the 17th day of March, 1997.

CORAM:

HON'BLE SHRI A.V.HARIDASAN, VICE CHAIRMAN

HON'BLE MR.K.RAMAMOORTHY, ADMINISTRATIVE MEMBER

R.Ramachandran Nair,

(Former .Chief Secretary to

the Government,of Kerala),

Maidan Villa, , -

Hindu Mission ‘Road,

Thiruvananthapuram-1. ...Applicant

' (Advocate Mr.M.P.R.Nair)

7

vVS.

1. The Government of Kerala
represented by the A
Chief Secretary to the Government,
Govt.Secretariat,
Thiruvanthapuram-1..

2. Shri C.P.Nair,
Chief Secretary to the
Government of Kerala,
Government Secretariat,
Thiruvananthapuram-1. . .Respondents

(Mr. M.K.Damodaran, Advocate General)
(Advocate Mr.C.A.Joy (R1)

.The Appliéation having béen heard on- 12.3.1997, the Tribunal

O R D ER

HON'BLE SHRI A.V.HARIDASAN, VICE CHAIRMAN:

- The applicant Shri R.Ramachandran Nair is a member
of the Kerala cadré of the Indian Administrative Service. He
is the seniormost officer in the Indian Administrative Service

in * the whole of the cbuntry and even senior -to Shri

T.S.R.Subramanian, the Cabinet Secretary. He was appointed

Chief Secretary to the Government of Kerala on 1.3.1994 and
continued as such till 16.6.1996. He entered on leave on
17.6.96.  From 1.1.1994 to 30.6.96 the applicant was also
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functiqning as. the Vice Chancellor of Sree Sankaracharya
Univefsity of Sanskrit. While the applicant was on leave,
the Government of India appointed Shri T.S.R.Subramanian, who
is junior to the applicant in sérvice as Cabinet Secretary to
the Government of India with effect from 1.8.1996. After
availing of leave till 30fll.96 claiming that the applicant
who is senior to Shri T.S.R.Subramanian became entitled to a
post under the Central GOVernment, equal in rank, pay énd
status to that .of the Cabinet Secretary, the applicant
informed the first respondent as alse the Central Government
that he was not exteﬁding his leave'any further, that he was
reporting for duty in order to -get an appropriate “posting
under the Central Government, equal in rank, pay and status
to that of the CabinetvSecretary, Government of India and in
his letter addressed to the Secretary,‘ Department of
Personnel, Ministry of Personnel, Public Grievances and
Pension, New Delhi, requested forva posting. This letter was
forwarded by the first respondent to the Government of India
on 7.12.96. While the applicant was awaiting a posting under
the Central Government, he was served with the impugned order
dated 10.1.97 by which the Government of Kerala pléced the
applicant under suspension from service purportedly in
exercise of powers conferred by sub rule (1) and sub rule (3)
of Rule 3 of 'All India Sérvices (Discipline and
Appeal)Rules,1969 on the grounds that disciplinary proceedings
against him were contemplated and five criminal cases

registered against him were under investigation.

2. It is aggrieved by this‘order that the applicant haé
filed this "application praying for issue of a writ of
scertiorari or other appropriate writ, direction or order and
to quash:'the order dated 10.1.97. It is allegéd in the
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application that Shri C.P.Nair, the secoﬁd respondent, who is
presently the Chief Secretary in the State of Kerala has been
on inimical terms towards him as his attempt to become the
Chief Secretary sidetracking the applicant from the year 1992
onwards did not succéed, that on his becoming the Chief
Secretary in June, 1996 succeeding the applicant, he started
concocting false cases against the applicant making use of
his position as Chief Secretary, misguiding and misinforming
the Council of Ministers and exerting his influence on all
the limbs of the Government: The registration of the FIRs
against the applicant, the applicant stétes, was a result of
the conspiracy hatched at the concerted effort of the second
respondent and Shri K.J.Joseph who was appointed as the
Director of Vigilance overlooking the seniority of as many
as 10 senior officers through the influence of the second
respondent and the contemplated disciplinary proceedings 1is
also, according to him, manipulated by Shri C.P.Nair with a
view to keep the applicant out of a posting commensurate with
his seniority and position 1in the 1Indian Administrative
Serviée. It is further alleged that Shri K.J.Joseph as also

Shri O.P.Thomas who conducted the investigation against the

applicant were both, for some reason or the other, biased
against the applicant. The registration of five FIRs
simultaneously and contemplation of the disciplinary

proceedings being the result of a scheme enginéered by Shri
C.P.Nair out of enmity and ulterior motives, there 1is no
justification for placing the applicant under suspension,
alleged the applicant. The applicant assails the impugned

order mainly on the following grounds:

a) As the applicant has ceased to hold any post under
the Government of Kerala from 17.6.96 on which date
he proceeded on leave, and also since he became
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entitled to be appointed» on a post wunder the
Government af India, equal in rank, pay and status.
to that of the Cabinet Secretary with effect from
1.8.96 when his junior Shri ' T.S.R.Subramanian was
appointed as Cabinet Secretary to the Government of
India, the first respondent ceased to have any
power .to place the applicantvunder sdépension as
applicant on the date of the impugned order was not
serving 1in connection with the affairs of the State

of Kerala.

b) As an order of suspension is passed only to remove
the incumbent from a specific office or a specific
field of activity temporarily where the position
océupied by him  is such that his continuance> in
office. is likely to embarrass the conduct of an
inveétigation into his acts of  omission and
commission, there is no requirement of.plécing the
apguémt under suspeﬁsion as hé was not holding any

post on the date on _which the impugned order was

paésed.

) There is no material before the first respondent to
satisfy themselves that it was desirable to place the
applicant under suspension, the order is

unsustainable.

- d) The impugned order of suspension having been
manipulated and engineered by the second respondent
who is on inimical terms towards the applicant, the

order is vitiated by malafides.

3. We have with 'meticulous <care gone through the
application and the annexures thereto and have heard at

length Shri M.P.R.Nair, the learned counsel appearing for the

s
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applicant. -We have also heard the learned Advocate General,who

appeared for the State_of Kerala.

4, Learned counsel of the applicant Shri M.P.R.Nair
argued that as the applicant has not sought leave beYond
30.11.96 and as the post of Chief Secretary/‘which is the only
post in tﬁe cadre on which the applicane could be appointed
has since been' filled by appointment of the second
respondent‘and as the abplicent has also become entitled to
be appointed on a post under the Central Government equal in
‘rank, pay and status to that of the Cabinet Secretary to the
Government of India, the applicant cannot be considered to
be serving under the Government of thelState of Kerele and
therefore “the first,respondeﬁt had no competence to place
him under»suspension.~ In support of this argument, Shri Nair
made the following eubmissions.' The applicant ‘has held the
highest. post in the cadre, namely, the post of Chief
Secretery,v State of Kerala till 16.6.96. Now, the second
respondent Shri C.P.Nair hae been appointed to hold that post.
There 1is, therefore, no post 1in ‘the cadre on which the
applicant, in accordance with his rank andvseniority, can be
posted; The Central Government hes with effect from 1.8.1996
promoted Shri T.S.R.SUbramanian, who is junior to the.
applicant in the service as Cabinet Secretary. The applicant
therefore has become entitled to be apppinted on a post
equal in rank, pay and status to that of the’ Cabinet
Secretary with effect from 1.8.96 and he had on 15.11.96 made
a representation to the Government of India to consider his
appointment on sueh a post. Under these circumstances, the
State of Kerala is not in a position to offer ghe applicant
a post commensurate with his seniority,~ rank and status.
Since the applicant has not applied for leave beyond 30.11.96
and as the post of Chief Secretary to the State of keréla has

already been filled, the applicant is not holding any post

o
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under the State to be treated an officer serving in connection

with the affairs of the State of Kerala..

5. We do not find any substance in this argument. It
is not correct to say that as there is no other post in the
cadre, equal in rank, pay and status to that of the Chief
Secretary and as. the post of Chief Secretary has already
been occupied by the second respondent, the State of Kerala is
not in a position to offer a suitable posting to the
applicant. Rule4 :0f the Indian Administrative Service(Cadre
Rules)1954 reads as follows:
: " 4.Strength of Cadres -(1) The strength and
' composition of each of the cadres constituted under
rule 3 shall be as determined by regulations made
by the Central Government in consultation with the
State Governments in this behalf and until such
regulations are made, shall be as in force

immediately before the commencement of these rules.

(2) The Central Government shall, at the interval

every three years, re—examine the strength and
composition of each such cadre in consultation with
the State Government " or the State Government

concerned and may make such alterations therein as
it deems fit:

Provided that nothing in this sub-rule shall be
deemed to affect the power of the Central
Government to alter the strength and composition
of any cadre at any other time:

Provided further that the  State Government
concerned may add for a period not exceeding one
year(and with the approval of the Central Government
for a further period not exceeding two years) to a
State of Joint Cadre one or more posts carrying

duties and responsibilities of a like nature to
cadre posts, "

The second pro&iSo of the rule quoted above enables the State
Government to add. one or more posts tb the cadre carrying
duties and respohsibilities of a like nature to cadré posts
for a period not exceeding one year and with the concurrence
of the Central Government for a further period not exceeding
two years . If such a post is added to the cadre, a cadre
officer can be posted on that post after 'declaring
equivalence as required under rule 9 of the quian
Administrative Service(Pay)Rules.The learned counsel ,fbr the

respondents informed us that as a mattter of fact, the State Govt.
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has as dn 4.12.96 posted the appliéantvon an ex-cadre post
of Commissioner for .Administrative Reforms created for a
peridd of one year declaring that the post is equivalent in
bpay, status.and responsibilities to the‘cédre post. of Chief
Secretary andlthat though twice the order was transmitted
to the applicant's address by registered post, the same was
returned unserved and that the third attempt to serve on him
has already been made. A copy of the order of the Government
of. Kerala, General Administration(Special A)Department
No.G.O.(Rt) No.9834/96/GAD dated 4.12.96, the relevant part of
which reads as follows: | | |

" Sanction is accorded for the creation of an ex-

cadre post of Commissioner for Administrative

Reforms for a period of one year. The post is
declared equivalent ~in pay, .status and
. responsibilities to the cadre post "of Chief

Secretary to Government under rule 9 of the IAS (Pay

Rules.:

2. The following transfers and postings are also
ordered: ‘

i) Shri R.Ramachandran Nair 'IAS(KL.1961),on
return  from leave to be Commissioner for

Administrative Reforms against the post created in

para 1 above."

hés been placed by'thé learnédﬁcounselifdr,thé-resbonaenté for our:

perusal. : Thé ~above ruie position and the ordé; clearly
establishes.that the Kerala Government is competent to create
a post equivalent in pay, rénk, status and respoﬁsibilities
to that of the Chief Secretary to Government and that in faét
an order to that effect has been ﬁade by thé State of Kerala..
The fact that the applicant} an officer belbnging to the
Kerala cadre of the Indian Administrative Service has sought
no£ to extend the leave further,, does not make the State
Government unable to posf him. The applicant a member of

cadre has no right to declare independent from the cadre.
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6. That the junior - of the applicant in service Shri
T.S.R.Subramanian has been appointed .as Cabinet Secretary to
the Government of India does not enable .the applicant to
claim that he 1is enfitled to be appointed under the
Government of India on a post equivalent in rank and status
~ to that of the Cabinet Secretary. Appointment to the posts
under‘ the Central Government, aBove the “rank of Joint
Secretary to the vaernment of India are made by method
detailed in the Central Staffing 1Scheme; The posts of
Additional Secretaries, Special SecretariesvéndfSecretafies to
the Government of India and equivalent " thereto are not posts
belonging to the cadre of the Indian Administrative Service.
The paramount consideration in making appointment to such
posts 1is the need of the Central Government. Seniority in the
cadre of the 1Indian Administrative Service 1is not the
criterion for such appointments. VSinée the post of Cabinet
Secretary to the Government of India .is not a post falling
in the cadre of the Indian Administrativé Service, it cannot
be considered to be a promotional post. " Therefore, the
appiipant has no right to claim that he is entitled to be
appointed on- a post equivalent to the post of Cabinet
Sécretary because Shri T.S,R.Subramanian his junior in the
service has béen appbinted Cabinet Secretary. The applicant
has not- alleged in bthe application that he has not been
considered for empanelment to the posts of Secretary to the.
Government of Indié, or equivalent post. He has also not .
challenged the appointment of Shri T.S.R.Subramanian oh the
post of Cabinet Secretary. The fact that the applicant is
senior to Shri T.S.R.Subramanian does not ipso facto entitle
him to claim a posfith under the Central Government
equivalent in rank and status to that of Cabinet Secretary.
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In that view of the matter also, the case of the applicant
that it is only the Central vaernmentf who can offer him a
posting is untenable. As the applicant is sfill.a member of
the Kerala cadre of the Indian Administrative Service, the
case of the applicant 4that he is not serving 1in connection
with the affairs of the State of Kerala , is meaningless.
Therefore, the first respondent, the State of Kerala is
competent to place  the applicant under suspension in
éxercise of powers conferred under Rule. 3 of the All India
Sefvices (Discipline and Appeal) Rules, 1969(hereinafter

)
referred to as ‘'the Rules').

7. Thellearned céunsel of the applicant next argued
that since an order of suspension is passed‘only to remove
the incﬁmbent from a specific office or a specific field of
activity temporarily where the position occupied by him is
such that his continuance in office is likely to embarrass
the conduct of the investigatibnvinto his acts of omission
-and commission, as the applicant is not hélding any post under
the_State Qf Kérala  there 1is éo requirement in placing' the
applicant under suSpension. This argument also has no force
because in terms_of'Sub rule 1 and sub rule 3 of Rule 3 of
the Rules, to place a member of the service under suspension,
it is not absolutely necessary that the member shouid be on
the date oh which the order of suspéﬁsion is paséed, Holder of
any specific‘post in the cadre. Even if an officer is awaiting
a posting , there 1is no embargo in placing him under
suspension. It is profitable to extract Rule 3 of the Rules

for the convenience of reference. It reads as follows:
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"3.Suspension - (1) If, having regard to the
circumstances in any case and, where articles of
charge have been drawn up, the nature of the
charges, Government of a State or the Central
Government, as the case may be, 1is satisfied that
it 1is necessary or desirable to place wunder

suspension a member of the Service, against whom
disciplinary proceedings are contemplated or are
pending, that Government may -

(a) If the member of the Service serving wunder
that Government, pass an order placing him under
suspension, or '

(b) if the member . of the Service is serving
under another Government, request that Government
to place him under suspension,

pending the conclusion of the disciplinary
proceedings and the passing of the final order
in the case:

Provided that, in cases, where there is a difference
of opinion ,- ' '

(i)  between two State Governments, the matter
be referred to the Central Government for its
decision; '

(ii) between a State Government and the

Central Government, the opinion of the Central
Government shall prevail:

Provided further that, where a State Government
passes an order placing under suspension a member of
the Service against whom disciplinary proceedings
are contemplated, such order shall not ‘be valid
unless, before the expiry of a period of forty-five
days from the date from which the member is placed
under suspension, or such further period not
exceeding forty-five days as may be specified by the
Government for - reasons to be recorded in
writing, either disciplinary proceedings are
initiated - against him or the order of suspension
confirmed by the Central Government.

(1-A) If the Government of a,State or the Central
Government, as the case may be, is of the opinion
that - a member of the Service has engaged himself in
activities prejudicial to the interests of the
security of the State, that Government may -

(a) if the member of the Service is serving
under ‘that Government, pass an order placing him
under suspension, or ‘

(b) if the member of the Service is serving under
another Government requests that Government to place
him under suspension,

till the passing of the final order in the case:

Provided that, in cases, where there is a difference
of opinion -

(1) between two State Governments, the matter
shall be referred to the Central Government for its
decision;

e »
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(ii) between a State Government and the Central
Government, the opinion of the Central Government
shall prevail.

(2) A member of the Service, who is detained in
official custody whether on a criminal charge or
otherwise for a period 1longer than ‘forty-eight
hours , shall be deemed to have been suspended by
the Government concerned under this rule.

(3) A member of the Service in respect of, or
against, whom an investigation, inquiry or trial
relating to a criminal charge is pending may, at the
discretion of the Government be placed under
suspension until the termination of all proceedings
relating to that charge, 1if the charge is connected
with his position as a member of the Service or is
likely to embarass him in the discharge of his
duties or involves moral turpitude.

(4) A member of Service shall be deemed to have
been placed under suspension by the Government
concerned with effect from the date of conviction

of, in the event of conviction for a criminal
offence, he is not forthwith dismissed or removed
or compulsorily retired <consequent: on such
conviction provided that the conviction carries a
a sentence of imprisonment exceeding forty-eight
hours.
Explanation - The period of forty-eight hours-

referred to in sub-rule(4) shall be commuted from
the commencement of the imprisonment after the
conviction and for this ©purpose, intermittent
periods of imprisonment, if any, shall be taken
into account.

(5) Where a penalty of dismissal, removal or
compulsory retirement from service imposed wupon a
member of the Service under suspension is set aside
in appeal or in review under these rules and the
case 1is remitted for further inquiry or action or
with any other ‘directions, the order. of his
suspension shall be deemed to have continued in
force on and from the date of the original order ' of
dismissal, removal or compulsory retirement and
.shall remain in force until further orders.

(6) Where a penalty of dismissal, removal or
compulsory retirement from service imposed upon a
member of the Service is set aside or declared or
rendered void in consequence ' of or by the decision
of a Court of Law, and the disciplinary authority,
on a consideration of 'the circumstances of the
case, decides to hold further inquiry against him
on the allegations on which the penalty of
dismissal, removal or compulsory retirement was
originally imposed, the member of the Service shall
be deemed to have been placed under suspension by
- the Central Government from the date of original
order of dismissal, removal or compulsory retirement
and shall continue to remain under suspension until
further orders.
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Provided that no such further inquiry shall be
ordered unless it is intended to meet a situation
where the Court has passed an order purely a

technical grounds without going into the merits of
this case.

(6~A) Where an order of suspension 1is made, or
deemed to have been made by the Government of a
State under this rule detailed report of the case
shall be forwarded to the Central Government
ordinarily within a period of fifteen days of the
date .on  which the member of the Service is
suspended or is deemed .to have been suspended, as
the case may be.

(7)(a) An order of suspension made or deemed to
have been made under this rule shall continue to
remain in force until it is modified or revoked by
the authority competent to do so.

(b) Where a member of the Service is suspended
or is deemed to have been suspended, whether in
connection with any disciplinary proceeding or
otherwise, and any other disciplinary proceeding is commenced
against him during the continuance of that
suspension, the authority competent to place him
under suspension may for reasons to be recorded by

him in writing direct that the member of the
Service shall continue to be wunder suspension
with the termination of all or any of such

proceedings.
(c) An order of suspension made or deemed to have
been made under this rule may at any time be

modified or revoked by the authority which made or
is deemed to have made the order. " :

It is evident from the rules, quoted above, that there is né
requirement that on the date of issuance of ~the order of
suspension, the member of the service, should be holding any
particular post. In this case, the applicant took leave
while he was holding the post of Chief Secretary. After the
expiry of leave, theé applicant did not apply for extension of
leave. On 4.12.96 the first‘ respondent has posted thel
applicant as Commissioner for Adminiétrative Reforms , an ex-
cadre post created for a period of one year and declared
equivalent to the post of Chief Secreﬁary. It is not correct
to say that the applicant was not holding any post. The non-
receipt of the order of appointment and posting does not
nullify the posting.

..13
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8. The next argument of the learned counsel of the
applicant is that as there was no material at all with the
first réspondent to satisfy themselves that it was desirable
to place the applicant wunder suspension, the order of
sﬁspension is not sustainable. The impugned order of
suspension of the applicant is a composite order on two
grounds, namely, sub rule 1 of Rule 3 and sub-rule 3 of Rule
3 of the Rules. The reason for suspension under sub rule 1

stated in the order, reads as follows:-

"Whereas Shri R.Ramachandran Nair IAS(KL.1961) while
functioning as Commissioner & Secretary to
Government, Forest & Wild Life Department durihg the
period from 23.5.1990 to 28.2.1994 " and as Chief
Secretary from 1.3.1994 to 15.6.1996, has failed to
return 157 files of the Secretariat relating to
various Departments and a number of Annual
Confidential Reports on various officers even after
he ceased to be Commissioner & Secretary, Forests
and Wild Life and Chief Secretary to Government of

Kerala, without proper authority and valid reasons;

And whereas his —conduct in this regard
constitutes serious dereliction of duty and

misconduct;

And whereas disciplinary proceedings against
the said Shri R.Ramachandran Nair are contemplated

in respect of his conduct as aforesaid:;"

The ground of suspension under sub-rule 3 of Rule 3 of the

Rules stated in the order reads as follows:

" And whereas, while functioning as
Commissioner & Secretary to Government, Forest &
Wild Life Department Shri R.Ramachandran Nair was
appointed as Vice Chancellor of Sree Sankaracharya
University of Sanskrit and he continued to
simultaneously function as Chief Secretary ¢to

Government and Vice Chancellor of Sree Sankaracharya

..14

"



University of Sanskrit;

And whereas five criminal cases have been
registered under the provisions of the Prevention of
Corruption Act, 1988 and the 1Indian Penal Code
against the said Shri R.Ramachandran Nair in
relation to his conduct and actions in the matter
of purchase of land;, award of' contracts and
appointments to the Sree Sankaracharya University of
vSanskrit while functioning as the Vice Chancellor .
of the -University, causing huge pecuniary loss
amounting to over Rupees One Crore to the University
and resulting in unlawful gain to himself and his
associates; | |

And whereas the aforesaid criminal charges

2

involving moral turpitude are under investigation;"
That diséiplinary proceedings against the applicant are
contemplated is not denied by the applicant in the
applicatioﬁ. The fact that five criminal‘ cases havé been
registered against the applicant‘ for offences under the
provisions of Prevention of Corruption Act, 1988, and the
Indian Penal Codeis also not in dispute. It was -after taking
into consideration of the circumstances of the contemplated
disciplinary proceedings as also the nature of criminal cases
under investigation against him, that the first respondent
has passed the impugned order placing. the applicant under
suspension being satisfied that his contiﬁuanée in service is
prejudicial to public. interest and detrimental to the
interest: of the State. It cannot therefore be seriously
contended that there was no material at all before the first
respondent td satisfy themselves that it was desirable to
place the applicant under suspension; While ordering of
suspension under sub rule 1 of Rule 3 .o0f the Rules, the
satisfaction of'the,Government has to be arrived at, having
regard to the circumstances of the case, where the charges
have-not been drawn/up and to the nature of charges, where

..15
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the charges have been drawn up. A member of the service can
be placed under suspension under sub-rule 3 at the discretion
of the Government IWhen investigation, enquiry or trial
relating to a criminal charge is pendingvagainst the member of
thélservice.‘ In this case, there arélas many as five criminal
casé@iregistered against the appiicantvfof offences under the
Prevention.of Cofruption Act and Indian Penal Code alleging
causing of huge pecuniary loss amounting to over Rupees one.
crore to the Sree Sankaracharya University of Sanskrit ana
resulting in . unlawful gain fo himself and his associates. The
Government of Kerala feeling that the above said charges
involved moral turpitude at its discretion has decided to
place the applicant under susbension. We.do noé find anything
wrong ip the action of the first respondent.” The decision was
taken to place him under suspension under sub rule 1 having
regard to the circumstances of the case and under sub rule 3
of Rule 3 of the Rulei as criminal cases involving moral’
turpitude have been registered ‘against him. The learned
gounsel of the applicant argued that the suspension of the
applicant © under sub-rule 1 of Rule 3 has become inoperative

as the Central Govt. has not confirmed it within 45 days and
as no charge has so far been framed. This waé not a ground on
which the order has been challenged. There is no allegation
to this éffect_also. However, as the suspension under sub-
rule 3 of Rule 3 'does not require any coﬁfirﬁatignr*@ven if
the suspension 1is not confifmed by the Central Govt. or
charge‘has not been framed, still the suspension under sub-
rule 3 of Rule 3 will be operative. The learned counsel
argued thigithe order to place the applicant under suspension

was made on two grounds, 1f the suspension on one ground

becomes 1inoperative , the entire order would automatically
become inoperative. We do not agree with this argument. Even
ce..16
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thayy a composite order was passed plécing the applicant under
suspension ﬁnder sub rulell and sub-rule 3 of Rule 3 , the
grpunds are distinct = and separateé‘AEven if the suspension
under sub-rule 1 of Rule 3 becomes inoperative, the
suspension under sub-rule 3 of Rule 3 will still be operaﬁive.
"If criminal cases are under investigafion_ or trial at the
discretion of the‘Staté Government, the officer can be placed

"under suspension.

9. The learned counsel -of -the applicant next argued
‘that the impugned order of . suspension is vitiated by
malafides. The allegation of malafides ié ‘directed against
the second respondént who has been impleaded in his personal
capacity as also to one Shri K.J.Joseph, the Director of
Vigilance and Shri O.P.Thomas, who cdnducted the preliminary
investigation. It is alleged that the second respondent who
is R junior to the, applicant has been desperately trying to
become the Chief'Secrétéry as early as in the vyear 1992 by
endeavouring to get the applicant sidetracked to some other
post but could .not suéceed to achieVe “this end. Having

.ultimately been appointed as  Chief Secretary, while the

L2Wn
applicant was on leave, the second respondent hashmaking use
: : ~
of his position as = Chief Secretary misquiding and

miSinformihg.the Council of Ministers, states the applicant.
The criminal cases ‘registérea against thé applicant are the
result of a schemé ~ of the second respondent with the
assistance of Shri K.J.iJoseph whom he had got appointed as
Director of Vigilance overlooking the claims of as many as ten
of his seniors by manipulation. The applicant has stated
that there was no truth ~in the allegations contained in the
FIRs and that the registration of the FiRs was engineéréd

through Shri O.P.Thomas, the Circle Inspector of Police who

had reason to be inimical towards the applicant.



10. We are not in these proceedings called upon to
decide the truth or falsity of the allegations contained in
- the FIRs registered against the applicant. There 1is no
prayer for quashing of the FIRs and such a prayer cannot be
made before the Tribunal also. Therefore, the allegations
thafvthe FIRs were manipulated and engineered at the behest
of the second respondent is not at all relevant 1in deciding
the question whether‘ the impugned order .of suspension 1is
vitiated by malafides. Whether the criminal cases were
rightly registered and whether ‘the applicant is guilty of
any offence, 1is a matter that wiil have to be ultimately
decided by the Criminal Court. The Tribunal cannot go into
that - question. On;é a crimina1  case has been registered
agéinst a member of the‘Service and the State Government, in
its discretion) decides to place the member of the service
undér suspension, the Tribunal will not go into the question
whether the regiétration of the FIRs was a bonafidevaction or
a motivated one. To assail the order of ‘suspension on the
ground of malafides, there should be an allegation‘that the
authority which placed the. applicant wunder suspension,
disabled itself from acting fairly on account of malafides. It
was not the second respondent who‘placed the applicant under
suspension, though he has signed the order by order of the
Governor. Thé decision to place the applicant under
suspension was taken by the Govefnment ofbKerala and not by
‘Shri C.P.Nair. Apart from stating that Shri C.P.Nair has been
from 1992 onwérdS"desperately trying to become the Chief
Secretary_sidétrackiﬁg the applicant and that after he become
the Chief Secretary succeeding the applicant, he has been
trying to ruin the career of the applicant, nb specific or

tangible reason as to why Shri C.P.Nair was on inimical terms
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with the applicant, has been stated 1in the application.
Further, the mental attitude of Shri C.P.Nair, the second
respondent has nothing to do with the action of the State of
Kerala in placing the applicant under sﬁspension. Therefore,
the case of the applicant that the order of suspension 1is

vitiated by malafides, does not appeal to us.

11. In the result. in the light of the above discussion,
we do not even prima facie find anything in this application
which desefve further consideration. The application,
therefore, fails and the same 1is dismissed, 1leaving the

parties to bear their own costs.

Dated the 17th March, 1997.

o ' :
A.V.HARIDAS

K.RAMAMOORTHY
ADMINISTRATIVE MEMBER VICE CHAIRMAN
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