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The applicant was appointed as a Junior Clerk

the

on compassionate grounds in the Central Institute of

Flsherles Technology on[ﬁerms and subject to the

conditions mentioned in the Memorandum dated 25.5,88 N

(Annexure 1I) issued by Respondent-2.

Clause-=5 of the

3

Memorandum states that he would be on probation for two

t

years from the date of his joining the post,which may

i

be extended at the discretion of the ?ompétent authority.

—
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It is also further stated that‘failu:e to complete the
period of trial to be satisfied (sﬁ:ggatisféﬁtiqni?)

" of the competent authority will render him liable to

be discharged from servipe. Clause=6 of the Memorandum,
:being important, is reproduced verbatiﬁ.

"His appointment may be terminated without

assigning any reason by one month's notice

on either side under Rule 5 of the Central

Civil Service (Temporary Service) Rulss, 1965,

.o as applicable, mutatis-mutandis the employees

' ‘of the council. During the period or probation

however, the appointing authority may terminate
his service without 'notice and ulthout payment
of salary in lieu thereof".

2 The applicant joined service as a probationef
on 22.6.88. His grievéncé is that while ﬁynétioning'
as sgch,his se:vices were terminated by Respondent-1,
Director, Central Institute oszisheries.Technology

by his order dated 31.1&.275 (Annexure-111) which is
(/ B — .

o

reptbduced below:

. " In pursuance of clause 6 of this office
memorandum No.4-10/86-Adm Vol.I dated 25.5.88,
of fering Shri TC Vinod, the post of Juniof
Clerk, his services as Junior Clerk at the Central
Institute of Fisheries Technology, Cochin are
terminated with effect from the afternoon of
31.12.1988". :

3 The applicant assails this order of términation

. on the follou;ng greunds.
- which is passed agalnst him qua prabatloner -

(i) The impugned Annexure-III order/doss not

assign any reason for the terminatien of his servxces/

but. this is not authorised by Clause=-6 of the Memorandum

dated 21.5.88 (Annexure-1);

(ii) The condition~ stipulated in the second
sentence of Clause -6 of Annexure-II )xexx that during
the period of probation the appointing authority may

terminata_his services without notice and without payment
- on !

of salary in lieu there of is/unconuﬁonable'brovision

..3
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. . _ the ‘
and is to be declared as void» in the light of / decision

of the Supreme Court in Central Inland Water Corporation

Ltd and another Vs. Brojonath Gangauly and another

(1986 3~SC Cases-156).

~

(iii)‘Even if Clause =6 gives valid authority

fo Resbondenté1 to terminata-phe_services of agprobationer
in the.manner mentioned therein, the pouwer haé been
exefcised arbitrarily,as a person junior to the applicant
has been retained,luhile the applicant's.services have

been terminated®

(iv) The applicant was appointed on pr%bation

for a period of two years. His services were terminated

prematdralyt and that too,without giving.him an opportunity

to be heard.

fas

4 . The applicant, therefore,,prayed that the
imquned,Ahnexure-III order may be quashed and the

respondents be directed to reinstate him in service with

Al

all consequential benefits. |

5  The respondents have resisted this application.
It is stated that the applicant
[ was entrusted with the work of dairising and distribution

of<DAK/letters, parcels etc. to the different gections 
of the office. In this capacity he had to sort out
letters/Dak and enter them in_the concerned registers

and distribute them to the sections concerned. This is

phe simblest of all items of work in the office.Even

then the applicant was not doing his work propgrly and

promptly'in spite of guidance given to him by his

. superiors and co-workers. He could not be utilized as

Typist as he did not know typewriting. He was tried for

six months and as he did not show any improvement, his
effect ‘

services were dispensed with /from 31.12.88 by the
' el



"impugned order.
6 It is contended that this'is not a punishment
'and that the sefuicés of the probationer cén be
' terminated in this manner in accordance with the
conditions of service. It gs also contended that the
fight of the appointing authority to terminate tﬁe
services of a probationer in this manner has been
Qp@%ld by the Supre@e Court in a number of decisions,,
7 | Respondents have also produced Annex res RiA,
RIB, RIC and R1D which indicate$ the particulars of
‘uork done by him on 15.12.88, 16.12.88 and 17.12.88.
On these dates,the pap;rs entered by him in the
concerned diaries were 37, 49 and 46 respectively
leaving at the end of éhe day 79, 48 and 4; ﬁapefs.respectively
pending. Though the work entrusted uas/:ebely mechanical
one, yet he was slow and left behind arrears. This uas»
the state of aFfairs despite being given iqstructions
and guiaance garlier . Hence, the appointing authoritgﬁiy
invoked ' the powers under Clause-6 of the éppointment

l\\ »
in pelation to a probationer
order/and terminated his services.

. - Shri Saseedharan,
8 . \Uhen the case came up for hearing ({7 Proxy

Counsel appeared for the applicant and sought an
adjournment{ii@é@didjﬁﬁgfﬁﬁlié;lixxxxx§g§§Xx§igj-as the
had T e
case/already been adjournedéggggﬁgigggﬁégn;chasions-
[ and we did not at the instance of the applicant{ Ue heard' the counsel

find any merit
in the reasons

given of respondents and as the Proxy Counsel for the applicant

has nothing to submit, the case was clossed for orders.

\_
eeD
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g There is no dispute that the Annexure-~IIl order
sentence
has been issued in pursuance of the 2nd L_ .of Clause-6
the ‘of a probatloner

relating to termination oF[ﬁerviceLdurlng the period of
probation. The applicant's contention is that .this, sentence
39913 authorlses the authorlty to terminate his

v ooond ,
services only ulthout ea;bes.notlcezfa without payment
of salary in lieu thereof. It does not authorise the

i

appointing authority to terminate the services without

assigning any reasons. Hence reasons are bound to be given.

10 We are not impressed by this -argument. Clause-6

"~ has to be read as a whole. This clause contemplates

[which is the
-other circumst-

) -

.ance

[ clause 6 really
clarifieg that ne

¢

[ it is further
provided that

L,

_can be terminated/during the probation . t0r3dur1ng his e

termination of services‘ﬁiphout assigning any reason :
under puo-Circumstanceé. The first is byigiving one
moﬁth notice on either side'qndef the CentraléCivil
Service (Temporary_SerQice) Rules, 1965, However,
dqringrthe'pariod éf ﬁ:obation[ﬁhe services may be
terminated without notice or without any payment of .
salary in lieu thereof.. Tﬁé employes has entered
serﬁice as a p:obatiohef;_if ﬁﬁehprobatidn . is
satlsfactorlly completed the- foicial xx&xxxxxxxxx

_ 77 permanent
could either be confirmed or if there;is nolvacancyy he
may be continued as a temporary 90uernment servant.

merely ' o
ClaUse-ELexplalns the manner in which his services

either

temporary service. THe. firet sentence of /7 reasons =~

need be assigned for such terminationiin either case.

- Howevar, in the case of probatiog[peither any advance

' ! B
notice need be given nor any salary in lieu of such

]
!

[ ‘06 e
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‘nétice needs to be givan.v When hg becomes a temporary
 g§varnment servant, hé will be entitled to one month's
notice on either sidef‘ Therefore, the contention thét
Clause 6 does not authérise fermination of a'probatiener’s
service during his prcbatéohvuithoqt assigniﬁg any reason B
is not valid;_
11 Thé applicant nextvcontended‘that this prov}sion_
of clawe 6 is unccnscidnable aﬁd is violativevof the
Contract Act. He seeks support for this contention ffom
the-decision of the Supreme Cqurt in-Céntral inland Water
Transport Corporation céée ( 1986-3+SC Cases 156). That
was a case where the respandénts were perm%nently abéqrbed
in the service of thé Appellanp tompany on -senior
positions. The term in the cont;act of employmenf,_as
also in Rﬁle 9(1) of the Serdicelﬂules of the Coﬁpany,
provided for termination'df services of ne;maﬁent émployees,
without aésigning any féasons, on'3.month’§inotice or pay
in lieu th§reof, on eithér sidé.‘ It was this condition-
which uéé struck down by the Supreme Court as béing uNncons=—.
cionable, arbitrary and opposed to pub;ic policy and hence,
void under Section 23 of the Contract Act.
12 | It is, indeed, surprising that thé applicént has
sought to make a comparison betuean_the ccnditiohs of service

obtaining in the present case and in the above case decided

by the Supreme Court which are totally dissimilar., We are / :

concerned with a new entrant on the threshold of his service

-

career. He,kis a mere probationer with no right to hold any
post and whose performance was being watched to consider uwhether

‘he could be confirmed or continued as a temporary employee.
’ oo?
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The Supreme Court was considering the case of a person who
had rendered long/service and became a senior permanent

official,fugz%s/Vonecan deny that a brovision which authorises
the £ermination of the éervices of é permanent ehplbyee ’
by‘a mere three months'ﬂnotice uithnut assigning any
reason$_~b aﬁd that tooc without indicating'uho‘is‘coﬁpetent

to do so —»is not ohly ﬁarsh, but goes againsﬁ all basic
principlés of servicé~juriépqydencé. Hence this condition»
contained in Rule 9(1) Qas q@ashed by the Supreme Court‘:
describingvthat rule apﬁiy as £he " Henry VIII Clause",

thus bévs%ing the name of the éiné regarded popularly as

the impersonation of executive autocracy. Nor can any one

complain that, when an employee is on probation he does not

-

get a claim to any sgcﬁrity of tenure or he is.not antitléd
to any reéson to bg stated to him before his service is
terminated. The:e‘is hothing‘Unjusi about tﬁié provision
in felation to'a probationer.

13 ~ The Hon'ble Supreme Cou:t has cbnsidered‘a number

of cases. of probationers Qhose sérvices wéfa terminated
summarily‘without assigning anyireason on'a number of

occasions. Yet}they have not expressed, even once, any

shock at such a condition in ‘the order of appoiﬁtment.'k

In the circumstances, we are of the view that the

principles laid down in the Central Inland Water Transport

Corporation case does not lend any support to the applicant's

case. Suffice‘it to say, that the nature aﬁd tengra
of the brobationér's'appointmenﬁ being what it.is and consider~
~ ing that the period of probation is a period of trial, it is
not all surprising, shocking or revolting that such a condition
o / ,
of service has been stipulated. It is by no means viclative of
the Contract Act.

00108
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14 | The reépﬁnqentS‘have amply proved that there
were good and suffiﬁientvreasons for invogiﬁg the poueré
under clause-6 to terminate the applicaﬁf's services.
A new junior clerk should have'been abls to learn the
art of diagising-if-;t can be given such a di&nifiéd
‘ description;in é-couplé of days. The ?a&t that‘tha‘:
applicant was lagging behind in dning even'such a simple
work is evident from Ext.R1A, R18, RIC and R1D. Thersfore,
it is -idle to contend that Respondent=-1. had use;;ﬁis
| peQer arbitranily. He had good and sufficient reasons
for takiné recourse to this step.
15 ' - In connection with the non-supply of any
reason for the termination of the appiicant‘s service
referéhca has been made to the jdagment of thg éupreme
Cgurt in Manager quernment Pfésé and anothé;_Vs.BD
Belliappa (AIR 1979-sc-429). In that_c;se, the order
tolterminafe the §¢rvices of the respondent, a temporary
"employee, without assiéningvany reasons uhatsoeyer) was

heldto be arbitrary.

16 ‘ We haVQléeen this.jungﬁént. "ThHat was' a case
where the serviéés were ter@inafed'gnder-Rule‘Stof the
Central CiQil'Services (Temporary Servi;es) Rules, 1965 °
uithout-assigﬂing any reason as can be seen Fro@(the
following extracts of the judgment.

"21. In the instant case no special circumstances
or reason has been disclosed which would justify
discriminatory treatment to Belliappa:as a class
‘apart from his juniors who have been retained in.
service. Mr Veerappa's frantic efforts to spell

out justification for differential treatment to

the respondent: by reference to the shou=-cause
notice that preceded the impugned action, is
entirely futile when the stand adhered to throughout

)

—h
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by his client . is that thers is no nexus between
the show=-cause notice and the 1mpugned action
which was taken without any reason,in exercise
of the power vested in the c0mpetent authority
under the condltxoms of the respondsnt's
employment. 4

"22. In view of this, we have no alternative,
but to hold, that the termination of Belliappa's
service was made arbitrarily and not on the :
ground of unsuitability or other reason, which

‘would warrant discriminatory treatment to him
as a class apart from others in the same cadre®.

The provision of Rule 5 cannot be construed to mean
that without any reasbn; uhatsoevér, the services of

. a feéporary employeew@ay be tarminated.. There must

ba somg reason for tarminatioﬁ?such as thé applicant é
the junior‘@ost in'sgrvice and is 8urblhs to the
requi}ements or hislservices'are not satisfactory.
The rule only enables the épbointihg authority to

terminate the services without assigning any reasoqr

bdt’the existence of a préper reason is a sine qua non
in such césas. While tﬁe reasoné'are_not stated in.
tpgfg;qgr, they are shoun to the High Court or the
fribunai té satisfy thémazgﬁss that the terminaéion

is not arbitrary. IéVBelliappa'a case the respondénts_
took the‘stand in the\COurt,‘as can be seen Ffom:thé |
extract reproducedtabove}that the enquiry held‘earlier
had nothing to do uith:the termination. They did not

'show any other reason gither. Hence, it was held i

that the impugned action was arbitrary/having been

)

Coremmll ooae

passed without reasons. That case is unique in ma ture
and cannot be relied upon in cases like the present

'one} where reasons for termination exists..@nd we are f

satisfied about the same. ‘ ’ Lo !
..10

i
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17 " The rule ;hat now holds the field is the following
observations of Hon'blé NL Untwalia (J) bf_the Supreme

Court in State of Maharashtra Vs. VR Saboji (AIR 1980
5C-42).

"Ordinarily and generally the rule laid down in
most of the cases by this Court is that you have
to look to the order of the face of it and find
whether it casts any stigma on the Government
servant. In such a case there is no presumption
that the order is arpibrary or mala fide unlsss

a very strong case is made out and proved by the
Government servant who challgnges such am order.
The Government is on the horns of the dilemma

in such a situation. If the reasons are disclosed,
then it is said that the order of the Government
was passed by way of punishment. If it does not
‘disclose the reasons, then the argument is that

it is arbitrary and violative of Article 16. UWhat -
the Government is to do in such a situation ? In

my opinion, therefore, the correct and normal
principle which can be called out from the earlier
decisions of this Court is the one which I have
indicated above'.

This has been endor;ed by a larger Bench of that Court

in 0il & Natural Gas Commission Vs. Mdd S Iskander Ali

 (AIR 1980 sC 1242). Based on that criterion, neither
ﬁalafide_nor arbitrariness is discernible in the termination
order (Ext.A III).

18 " It will be relevant torely pn.the judgment of

the Supreme Court in Ajit Singh Vs. State of Pundab

(1983) 2 SC 217 for a passage in that judgment (reproduced
below) which brings out clearly the objective of keeping
an émployee on probation. Théselobsaruations_make it clear

that the applicant's arguments have no force. -

#7,.- WUhen the master-servant relation was governed
by the archaic law of hire and fire, the concept
of probation in service jurisprudence was

- practically absent. With the advent of security
in public service when termination or removal
became more and more difficult and order of
termination or removal from service became a
subject-matter of judicial revieuw, the concept
of probation came to acquire a certain connotation.
1f a servant could not be removed by way of
punishment from service unless he is given an

00.11
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an opportunity to meet the allegations if any
against him_which necessitates his removal from
services rules of natural justice postulate an
enquiry into the allegations and proof thereof.
This developing master-servant relationship put
the master on guard. In order that an incompetent
or inefficient servant is not foisted upon him
because the charge of incompetence or inefficiency
is easy to make but difficult 'to prove, concept

of probation was devised. To guw rd against errors
of human judgment in selecting suitable personnel
for service, the neu recruit was put on test

for a period before he is absorbed in service or
gets a right to the post. Period of probation
gave a sort of locus pententiae to the employer

to observe the work, ability, efficiency, sincerity
and competence of the servant and if he is found
not suitable for the post, the master reserved a

- right to dispense with his service without anything

more during or at the end of the prescribed period
which is styled as period of probation., Viewed
from this aspect, the courts held that termination
of service of a probationer during or at the end
of a period of probation will not ordinarily and
by itself be a punishment because the servant

S0 appointed has no right to contin ue to hold

such a post any more than a servant employed

on probation by a private employer is entitled

to (see Parshotam Lal Dhingra V. Union of Inda).
The period of probation therefore furnishes

a valuable opportunity to the master to cluses.y obse:
rve the work of the probationer and by the time
the period of probation expires to make up his
mind whether to retain the servant by absorbing
him in regular service or dispense with his srvics.
Pericd of probation may wvary from post to post or
master to master. And it is not obligatory on

the master to prescribe a period of probation.

It is aluays open to the employer to employ a
person without putting him on probation. Power to
put the employee on probation for watching his
performance and the périod during which the
performance is to be observed is the prerogative
of the employer".

Finally, the observations of the Supreme Cowt

in State of Guﬁaraf Vs. Sarachandra Manohar Nave

(AIR 1988 SC 338) are very relevant in the context of

the present case. Para 3 of the judgment (reproduced

below) clearly shows that the services of a probationer

can be terminated without agssigning any reason or issuing

notice.

"
We are clear in our mind that, but for the rules

which equate termination of service during or at
the end of probation with removal, no proceeding
would have been necessary to terminate the services
of a probationer. That has been pronounced view

of this court®,

o1
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20 ’ It is also alleged that as.the.épplicant’é’juniors
have béen'rétéined, the termination of only his service
will be discriminatory. This criticism is léid to rest
by the juagment in Champaklal?’s cass (AIR 1964 SC 1854).
It .was pointed out therein that seniority in service
becomes relevant only in cases oflretrenchmeﬁt, where
tﬁe juniormost person has to be retrenched. Terminéting
the.service of a senior’temporarybemployee due to his bad
and unsatisfactory work and rataining juniors against
~whom there were no complaints is neither discrimimatory
nor arbitrary; FOr, in that event, the Formef is placed
in a c;ass by ifself,‘sepérété from his juniérs'whovuill
belong to another class,
.21’ It is conténded_by the appliéant that the impugned
. order is a punishﬁent.- The impugned order of terhination
‘does not cast any'stigmg oﬁ'ﬁhe aﬁplicant and hence,
‘there is no queétion itéubeing a punishment. It is'a
simple oraer of termination in accordancé with the terms
of appointment, no doubt, motivated by the unsatisfactory
work of the»applic;nt. That'uill'AOt‘be an order of
. punishment. | |
22 There is an allegation\théé Annegupe R1(a> to R1(d),
the statement which shou the Qark done and the work left
in arrcars b§ the appiicant, has been obtained from the
‘applicant mélafidé. As stated earlier, a pé;son on
‘probafion is on trial regarding the quality of his work
and suitability in service. To judge the quantum of the

work done by the applicant, the respondents were entitled

QL/ to get a statement of work done by the applicant. There

is no question of malafide in this. Respondents have 13
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Uo
‘Haws to shoquatisFactory r easons for terminating
the appliCanﬁ's service. VIF, with a view to
establishing the totally unsatisfactory nature of work,
they ask the applicant to furnish a statemeﬁt of work
done by him from day to day)ﬁhat'cannot be branded as
malafide actions. It is not the appiicant's case thét
the statements made in R1(a).to R1{(d) do not reérasent
the correct‘state»of affairs of his Qork. |
23 It isllast}y contended that the appliéant was
Vappoiﬁted on probation for 2 yeafs; Houe@er, his
services were dispénsea uithvuithin 6 months of appoihﬁhent.
He had not been given evenjﬁproper Q?p0r£u§ity to improve~
his performance to satisfy His superiors. We consider
this argﬁment to be without any substance. Admittedl},
‘the applicéﬁt’had been given the ligﬁteét of alI'
’assigﬁments. It is purely a mechagi¢al job of entering
all the letters etc. recelved in the office Frbm cutside
‘in the relevant registers and distributeltham to tﬁe
con;erqéd Assistants/Dealing ﬁgnds dealing with the
subject. If}at the end of 6 months, it is shouwn that
the‘applicaht uas,notablg to éope up with tﬁe w;rk‘and
that hg uaé in heavy arréars of uofk évery day, the
respondents c#nnot bevfaulted in coming to the conclusion
that the applicant was incorrigible and hi§ services
therefﬁré, had.to be t erminated. Tﬁe respondents have
neither to wait for fﬁll 2 years before taking such

action nor can they be expected to carry on a burden

like the applicant.
....14;'
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24 After the case was closed.for orders on 22.2.90, a
M.P. was presented on the same day by the applicantfs,counsel
seeking re~hearing onthé application., It is statea therein
that as the counsel was engaged before the-High'00urt of
Kerala he éould not appgar,befcre ué when we took up the case
for final hearing. The qther grbﬁnd mentioned is that the
applicant wanted to file an addiﬁional rejoindef to rébﬁt:
the allegations raised in tﬁévadditiohal reply statement
daﬁed 12.2.90 Filed by the'respondedts. ‘ye have considéred
this petition iﬁ'Chambe#S. fhe applicant s ;éSe has been well
pfesénted in thevﬂriginal Application itself and it is not

as if ahy lacunae had to be filled up. ‘Further, wé héd
a}réady acéommodatéd thé_appliéant by grantingbadjournment

on two 6ccasions. ,Hence,&e felt that tﬁere was no point in
showing further.indulgencé by-adjourning:the case again,

- The additional reply Filéd by the respondents does ﬁot, in
f?°t9 qohtgig gqy.maFeriai, not aiready referred to' in tbe
first reply affidavit, Trat apart, fhe case was adjourned

.‘on 13.2,.90 preclsely to enable the appllcant to’ Flle a

- but was not filed.

r9301nder, if he wanted th In these circumstances, ue Felt
that NO case was made out. For a re-hearlng and herce we
reject the M.P..
25 We have considered all the issues raised and for the
reasons mentioned above, we find no substance ip this
application'and it is acqordingly dismissed. |

26 There will be no order as to cos]zQ
| h ) ' / .
4«——’/1”47”7"/ df)ﬂy
(N Dharwadan) (nv Krlshnan)
JudlClal Member Admlnlstratlve Member

! - 10-4-90

|




IN. THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
0.A. No. 92/  x%%%89 o
ARXXMX X .
DATE OF DECISION__22 .1Qd990 *°
‘ T.C VINOD Applicant (}( V
N/s. M.K Damodaran,C.T Ravikum L
T RS Saita— chvocate for the Applicant 5;9'
: Versus
s PR ‘The Director,Central Instltut ndent (
i . ©of Fisheries Technology,Cochlﬂ—%? & 9 others
.ﬂn__&\lm_N_am_m_aL . Advocate for the Respondent (s)

 CORAM:

The Hon'ble Mr.  N.V KRISHNAN, ADMINISTRATIVE MEMBER

&
The Hon’ble Mr. N ,DHARMADAN,JUDICIAL MEMBER

\:Vhether Reporters of local papers may be allowed to see the Judgement ?YQJ
To be referred to the Reporter or not? (¢4 %/ :
Whether their Lordships wish to see the fair copy: of the Judgement ?

To becirculated to all Benches of the Tribunal ? k®» |

PN

JUDGEMENT

HON'BLE SHRI N,DHARMADAN,JUDICIAL MEMBER

Right of a probationery Junior Clerk;appointad on dompassionate
grounds in the Central Institute of Fisheries Téchnology, to
continue in service when he is found to be unfit; according to
the employer,.is thé question phat arises for cosideration
in this case,
2._ A probatibnar has no legal right to challenge his termination,

’

The Supreme Court in Purushotham Lal Dhingra's case (AIR 1958 SC 36)

- .held "the termination of his employment does not deprive him

bf _any right and cannot, therefore, by itself be a punishment®
(emphasis supplied)., "But for the rules which equate termination
of service during or at the end of probation with removal, no

proceeding' would have been necessary to-terminate the service.of
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a probationer"(See-State of Gujarat v, Sharadchandra
Manohar Neve,AIR 1988 SC 338). His service is to be
treated as a "period oF testing". It is tantamount to
"suspension of a final appnintment" of an officer until
he proves himself to be fit for the job., He doeé not h ave

a substantive status though he might be potential snough to

acquire such a status on satisfactory completion of the

probation, The dictum,in Ajit Singh and others v,

i

State of Punjab and others, 1983(1) 5L 370(SC),is

apposite in this connection,.MIn order that an incompetent

and inefficient servant is not foisted upon him(the employer’
because the chafge of incompetence or inefficiency is easy

to make but difficult to prove, concept of probation was

devised, To guard against errors of human judgment in

selecting sQitable personnel for service, the new recruit

was put on test for a period before he is absorbed in

service or gets a right to the post. Period of probation

gave a sort of 'locus pententiae' to the employer to

observe the work; ability, efficiency, sincerity and

competence of the servant, if he is foundvnot suitable

for the post, the master reserved a right to dispense with

his service without anything more dufing or at the end of
the prescfibed périod which is s tyled as period'of
probation".(émphasis subplied).

3. ' In the absence of rules gqverning the brobationer,

as observed by Jaswant Singh,J. in State of U.,P v. Ram

Chandra, AIR 1976 SC 2547, " the constituticnal position has
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now been made crystal clear by a bench of seven Judges

of this Court '(SC) in Shamsher Singh v. State of Punjab

(AIR 1974 Sé 2192)m, ﬂBeFﬁre a probaticner is confirmed

the authority concerned is under an obligation to consider
vhether the uqu of the probationer is satisfactory or
whether he is suitable for the post™, But ",,., .... ON
account of inadequacy for the job or for 'any temperamental
or other objéct not involving moral turpitude the probatioﬁer
is unsuitable for the job and hence must be discharged“, the
authority can simply discharge him without any notice or

enguiry.,

4, So when the employer comes to a bonafide conclusior
that a probationery employee is not a fit person to hold

the post to which he is appointed during the period of
probation and proceeds against him in the direéﬁ way without
casting any aspersions on his honesty or competence, as
held. by the Supreme‘Court in State of Bihaf v. Gopi Kishore

Prasad, AIR 1960 SC 689,%his discharge would not, in law,

Vhave the effect of a removal from service by way of punish-

ment as he would, therefore, have no grievance to ventil ate
in any court?,

5. .But the Court or Tribunal may go into fhe-legality
of such discharge in appropriate cases . Even though a
probationer may have no right to continue in service under
the circumstancss indicated‘abQVe, yet the order terminating
his service can be examined by the Court or the Tribunal

after lifting the veil and see uwhether the employer

’ . \
has, after a proper internal enquiry, came to a Fairﬁnd

reasonable Cconclusion as to whether the employee is
really unfit enough to be discharged without continuing or

regularising him in service. The circumstances and facts must
‘ assessment of
indicate that a bonafide decision had been taken after a faig/

el
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the work of the pfopationer. - The Supreme .Cour‘t held in
Bishan Lal Gupta v. State of Haryana. and others (AIR 1978
§C 363) that the intention behind an internal enquiry
agaiﬁgt a probationer, which is only a summary enquiry,
is to determine the suitabnity of the candidate to
continudthﬁ/serviee of'the,probationer in the post in _
| which he has beeﬁ poéted; After laying douﬁ the principles
the Court further held "It is impossible to la doun
-propositions which are so clear cut as to cover every
‘conceivable case. Indeed an attempt to do so may make
the law fao rigid, It is only if patent facts disclose
-a serious enough inFringement of law as well as indubitably
damaging and undeserved conseguences upon a petitionef that
the‘Court's.conscience coqLﬁ be sd moved aé to‘induca it _

to interfere under Article 136 of the Constitution®,

6. Now we can examine the facts of this case by
lifting the veil to ascertain the real staté»of affairs as
to whether the cbcision.takgn by the employer in this case
for terminating the.services of the applicanf; c§uses

any injustice or this is bne oé such rare cases in which
the conscience of‘thi$ T;ibunal could be moved for
intérFefence.

76" This application UAs finally heard eafliér.and

it was dismissed by our judgment dated 10.4.1990. But
considering R.A 64/90 we vacated our jucbmént and the

case was again heard on 24,8.1990. . The applicant was

appointed on probation on 22,6.88 subject to the terms
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and conditions in.Annexure II offer of appointment. Under
clause 5 thé period of probation is two yeafs; But he can
be discharged ét aﬁy time in exercise.of the powers under
clause 6. By Annexure III dated 31,12,88 his service was

dis charged without any notice or assigning any reason,

8, The learned counsel, Shri M.K Damodaran, raised
the following grounds for reconsideration.(i) The impugned
order at Annexure III is unsustainable because it does

not give any reason nor is it in terms of the condition
in clause 6 of Annexure.II,Uhigh itself is unccnséionable.
(ii) Details in R.1A, R.1B, R.1C and R.1D, uhich are only
random particulars of the work done by the applicant
donsecgtively for few days, would not be sufficient enough
to establish thé case of the empleyer that the applicant

. is unfit to cbntinue'in service.(iii) The appointment

of the applicant, having been made on a compassionate
ground affer a long period QF waiting, cannot.be so lightly

terminated invoking clause 6 of Annexure II.

9, We have heard the aréﬁments of the learngd counsel
on both the sides and considered the doawiments produced.

in this case. The learned gounsel contsended that'clause 6
of Annexure II is unconscionable and cannot be resorted tp
for terminaﬁing tﬁe services of thelappiicznt. He has cited
the decision of thé Supreme Court in Central Iﬁland Water
Transport Corporation's case, (1986)3 SCC 156, This
contention neeﬁ'_not detaih‘us because he has not challenged

1
I
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clause 6 of Anngxure—II. For examining the chailenge
-against the order, Annexure-III paésed invoking the said
clause, tﬁis decision is not helpful becauss in that éase
the very provision was challenged by the applicant who was
 a regular employee. Hence the decision iéyﬁoﬁ applicable
to the facts of this case. In fact the Kerala High Court
in Achutan\v; State of Kerala, 1974 KLT 806(FB) held "if
people with open eyes choose willingly and knowingly to
~enter into a contractual transaction the couft will not’step
in to relieve them of their obligations under such cantract
on the ground that the terms‘thereof.are'unconsciOnablem.
But the learned coﬁnsel‘sought to distinguish the proposi-
tion and submitted that»the relationship betwsen the 1st
respondentrand that of the applicant is such that the
applicant has no other go but to agrse uifh the terms
and conditions an d thereby he was Forcea to accept this
condition. . This submission cannot be accepted. There uas
no campulsioﬁ on the applicant. He entered the se:vice
after accept ing the conditions in Annexure II. He cannaot
nou; when the employer found him to be unfit for the jéb,
raise this technical plea. There is’also éo materials
vberre us to indicate that the relationship of the applicant
and the 1st respondent at tﬁe time of the appointment was
such that the respondents 1 and 2 are in a position to‘

dominate the will of the applicant to obtain an unfair



o7

- advantage over him for insisting on the accéptance'of

clause 6 by the applicant;

10.  Ue are also not very much impressed by the further
ergument that clause 6 of Annexure II is to be appreciated
by dividing it into tuo parts and that a ternlnatlon in
exercise of the latter part of the clause can only be '
effected by assigning the reasons. This is a casé of
termlnatlon of service under clause 5 read with clause
6 of Annexure II, 1n the light of the settled legal
position as explained above, the scope of enquiry is
very much llmlted and confined only to the extent of
examlnlng whether the termlnatlbn is arbitrary and on
extraneous considerations Ulth(the object of removlng
(the appllcant'from service even if he is found to be .
Pit for the job, The failure to give reason in the
order.doee net nullify it. But we are beund in the
;o interest of justice to enduire and setlsfy that the
| order is the reeult of a bonafide exercise of the pouer
"v-vested 1n the reSpondents. We will endeavcur to find

out uhether Annexure-III is such an order. But we are

L unable to accept the first ground urged by the learned
counsel.
1. For the consideration of other two grounds urged

by the learned counsel we wanted some more materiale;
Hence we .. decided to post this case for further
hearing cnl7.8.90; The parties have filed additional

_pleadings and evidence. -

12. Thevapplicant had been appointed on compassionate
ground as Junior Clerk on 22. 6 g8, But since he does
not knouw typlng he was given the sxmplest item of work
of 'diarising and distribution o?‘dak/letter, parcel

%p//‘ etc., to different sections’. There were complaints
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that he was not attending to the works properly and
promptly., Since repeated warnings did not give desired
result or improvements, the respondents decided to pass

the impugned order.

13, According to the épplicant, the documents at
Annexure R1A to D produced by the respondenté would éhou
only random verification of few consecutive days and this
' cannot be made a ground for taking a decision in respect
of his work as if it is a pattern for coming to' the
conclusion that he is unfit., By a mere examination
of the work of an employee for three or four consecutive
dates nobody can assume that the pattetn of his work is
of the same nature. .Ué have to examine the work of the
applicant for the -entire period to assess whether he is
Pit or unPit Por the job. The Kerala’High Court in P.P,
‘ Uarghese v. State of Kerala , 1970 KLT 979 FB, considered
- the issue in connection with the sales tax assessment
and held as follows:=
"eee oes the guestion whether an inference that
there has been .a pattern of continuous suppression
for any period must depend on the existence of
materials(and/or circumstances) which affords
_a reasonable nexus to the inference. This means
that there must be matsriais to indicate suppress-

ion and materials to indicate that there was a

pattern of suppression".

14, Accordingly we have examined the Central Diaries
uritten by the applicantwduring the entire period from
the date of his appointment to the date of his'termination.

The folloUing‘diaries/registers were perused:-

1. Central Diary : No.24 =~ for the period from 22.2.88
. ’ to 4.7.88 containing S1l.
Nos. 1276 to 3181.



.9,
No.2S - For the period from 5.7.1988

to 5.12.1988 contalnzng Sl.Nos,
3182 to 7459,

No.26 - For the psriod from 6.12,1988
' to 17.4,1989 containing S1.Nos.
7460 to 7814 from 1 to 1895 and
Prom 1 to 197.

2, Co-ordination
Section Diary
(Cdn.Section
Diary)

No.12 - For the period fProm 17,.3.1988
to 24.9,1988 contaxnxng Sl.Nos,
1382 to 4327,

For tha period from 25.9,1988
to 4.4.1989 contaxnlng S1l.Nos,
4328 to 6354,

. No.13

3. Administration

Section Diary , :
: No.10 For the period from 21.12.1987
éig?n)Sectlon to 30.12.1988 containing S1l.Nos.
y 1141 to 1166 and 1 to 1406.

In the lstter sent along with the regiata;s and diaries

the Senior Administrative Officer indicated that since some
of the work wers kept pending by the applicant during his
period of work, he had to ehgage othsr Junior Clerks for

~ completing the accummulated balanqé work.

14, - The learned counssl for the applicant stated in
the veriPied petition dated 23rd August 1990 that there
is no material to support the conclusioq that thas
anplicant is unfit for the jab. The available materials
only show that some work was accummulated due to delay
and other clerks meie.engaged to clear the accummuleﬁed
work., A comparisoh of the work done by the applicant and
the other clerks uobld show that there is no delay in

the discharge of the duties by the applicant. These
statements are denied by the respondents in their réply
\dated‘7;9.90; Under these circumstances there is
factual cuntroversy on this aspect and it is difficult
for us to interfere in this matter and come to a final con-v

clusion about the nature of work done by\the applicant,

)

15. This is not a case of no materials for arriving

at a decision by the administrative authority that the
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applicant is unfit for tﬁé job. 'Uhen.admin$strative
auﬁhority after an evaluatlnn of the available materials
takes a bonaflde dBCISan in tha best_lnterast of the
lﬂStltUtan, the satisfaction of such an authority cannot
68 assailed on the gfound of adeQuacyvof materiéls.
The satlafactlon or the accuracy thereof can be challenged
in tuwo uays exther by proving that the authority. never
applled its mlnd to the mattar or that the authorlty

- acted malaflde. Normally uhen an order has been issued.

~

after the subjective satisfaction of the authority, it

will be accepted byjthe Court in the absence of any

evidence to the contrary. The Supreme Codrt in Barium
~Chemicals Ltd;'ahdlanother'v. Company LauvBoard and

others(AIR 1987 SC 295)observed:-

"There is no doubt that the formation of opinion
by the Central Government is a purely subjective
process. There can also be: no doubt that since -
the legislature has provided for the aopinion of
the government and not of the court such an
opinion is not subject to a challenge on the
ground of propriety, reasonableness or suf?1c1-
ency. '
XXX _ bOXXX
"If. it is shown that the circumstances do- not
exist or that they are such that it is impossi-
ble for any one to form an opinion therefrom
‘suggestlve of the aforesaid things, the apinion
is thallengeable on the ground of non-application
of mind or perversity or on the ground that it
~was formed on collateral grounds and was beyand
the scope of the statuuﬂ

L]
N

Thus it is upto the respondents to evaluate the work of
the appiicant in a fair and bonafide manner and to bé
satisfied that the applicant is a Pit person of not

for thé work entrusted to him. "This satisfaction under
lau is sdbject1VQ and it is not for the court to test
the adequacy of the materials on uhich satisfaction

is reached es e e s e .ooo on a bonafide baSisuo( See

Asha Keshavrao Bhosale vs. Union of India and another,
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.(1985) 4 SCC 361 and Alijan Mian vs. District Magistrate,
Dhanbad,AIR 1983 SC 1130). ' .

16. The applicant has no case that Annexure IIi
is malafide or that it is a perverse order passed without
any agplzcatlon of mind by the respondents, His case
in the 2nd ground is that Annexure R1A to R10 with
Purther materials produced in this case afe not enough
to come to.a finding that the applicant ié~unfit for
ths‘jdb,' At the same time he did not care to producs
| any.evidence or otﬁef~materiéls to satisfy us that he
is efocxent in the simplest 1tem of work of ‘diarising
and dxstrlbutxon of dak/letter, parcel etc’ by producing
certi?icates or letters anq other‘avidence of past
experience in tﬁe same. - His attempt was to establish
that materials and eﬁiQence relied on by the respondents
- are ﬁot adequate enough far-satisfying an authotityvto
dGCIdB uhether the p;rson is fit or not. Ué Pind it
dxfflcult to accept this lins of approach for grant1ng
relief on the facts and circumstances oP this case |
eépecially when - the impugnad,decision.ié not alleged to
b; perverse or-maiafide."ue,are unabieﬂta accept the
sacond gfound also, particuiarlylwhan the repondents
 haue establlshed by produc;ng the orlgxnal registers, that
the R1A to R1D are not 1solated 1nstances of default but

- that 8uch default had occurred earlier alsc. There?ora,

on marlts we Pind no force in this. application,

17. The last” ground ié iﬁtended to. invoke sympathy
aﬁd get reinstatement on humanitarian consideration. Thig
would have ueighed with us had there been a strong prima
facie case for inte:?efence’in lay for.justicevis aluays’
tempered with merby,‘_Equitable cqnsiderationé will weigh

with the court or the Tribunal only when rules of law
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Paﬁour;and lsan touards granting of relief. On the
facts and circumstances and in the light of our findings
above on grounds 1 and 2, we arse Qnébla to consider this
argument. While negativing this ground we make it
cleér that we are leaving these considaiétions to the.
discretion of the respondents in casg'the applicant
submits an‘agplication'to them in this behalf raising
all the statements in this ground and satisfy them about
his capacity to do work without any default. with this
ﬁbservation Qe dismiSs the application. Thers will be

no order as to costs.

e
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' | R.A. No. 46 //:2......«

CENTRAL ADMINISTRPTIVE TRIBUNAL
' ERNAKULAM BENCH = -

Placed belou is a Rev1eu Petition filed by ,
Cl t/le®Cj S ' . (Appllcant/ ‘
Rasp@ﬂ@em in DA/?'ﬁ Mo. DL /8y ) seékihg a rév'ieu of

the order dated /O rﬂ1“ g o passed by this Tribunal in the

above noted cagse.

- As per Rule 17(ii) and (iii), a review petition shall

b orﬁinarily be heard by the same Bench uhich passed the order,

. and unless ordered otherwise by the Bench concerned, ‘a revieu

o8 . OF .
petition shall be diSposedAby circulation-where the Bench
may either dismiss the petition or direct notice to be issued te

_thévopposite pérty.

The Revieu petition is therefore, submitted far orders

.of‘ the Bench con31st1ng of Mowor SA NV /(m(%'fh% Plewbe (ﬂ)

cqu% fﬁshv Shan' fV‘~D/ulnon1ﬁkdla@o [¢1¢h%§0 efh/)

Uhlch prunounced the order sought to be reviewed.

——
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Mr MK Damodaran for. the applicant.
Mr PVM Nambiar for the-respondents.

At the request of the learnéd counsel for the
applicant list the matter for final hearing on 25.7.90.
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